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MEETING OF THE  
MILPITAS CITY COUNCIL 

AGENDA 
 

TUESDAY ,  JANUARY 6,  2015 
455 EAST CALAVERAS BOULEVARD 

MILPITAS, CA 
 7:00 P.M. 

 
 

SUMMARY OF CONTENTS 
 

 I. CALL TO ORDER by the Mayor (7:00 p.m.) 
 
 II. PLEDGE OF ALLEGIANCE (7:00 p.m.) 
 
 III. INVOCATION (Mayor Esteves)  
 
 IV. APPROVAL OF COUNCIL MEETING MINUTES  –  December 16, 2014 
 
 V. SCHEDULE OF MEETINGS – COUNCIL CALENDAR  –  January 2015 

 
VI.     PRESENTATION 
 
   > Certificate to Christine Ma, local winner of 2014-15 Lions Club International Peace Poster Contest  

 
 VII. PUBLIC FORUM 

 

Members of the audience are invited to address the Council on any subject not on tonight’s agenda. Speakers must 
come to the podium, state their name and city of residence for the Clerk's record, and limit their remarks to three 
minutes.  As an item not listed on the agenda, no response is required from City staff or the Council and no action 
can be taken. However, the Council may instruct the City Manager to place the item on a future meeting agenda. 

 
 VIII. ANNOUNCEMENTS  
 
 IX. ANNOUNCEMENT OF CONFLICT OF INTEREST AND CAMPAIGN CONTRIBUTIONS  
 

X. APPROVAL OF AGENDA  
 
XI. CONSENT CALENDAR (Items with asterisks*) 

 

Consent calendar items are considered to be routine and will be considered for adoption by one motion.  There will 
be no separate discussion of these items unless a member of the City Council, member of the audience, or staff 
requests the Council to remove an item from or be added to the consent calendar.  Any person desiring to speak on 
any item on the consent calendar should ask to have that item removed from the consent calendar.  If removed, this 
item will be discussed in the order in which it appears on the agenda. 

 
 XII. PUBLIC HEARINGS 

 
 1. Conduct a Public Hearing on 2015 Weed Abatement Program and Adopt a Resolution 

Directing the Abatement Program (Staff Contact:  Albert Zamora, 408-586-3371) 
 

     2. Conduct a Public Hearing and Adopt a Resolution Approving Vesting Tentative Map, 
Conditional Use Permit, Site Development Permit and Planned Unit Development for 25 
Unit Residential Subdivision at 75 S. Milpitas Boulevard (Staff Contact: Shaunn Mendrin, 
408-586-3278) 
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      3.  Conduct a Public Hearing and Adopt a Resolution Approving a General Plan Amendment 

to Create a “Greenhouse Gas Emissions Reduction Strategy” Section within the Land Use 
Element of the City’s General Plan Relating to the Adopted Climate Action Plan (Staff 
Contact:  Adam Petersen, 408-586-3274) 

 
 XIII. UNFINISHED BUSINESS 
 

*   4. Receive the Monthly Update of the Odor Control Report (Staff Contact:  Steven Machida, 
408-586-3355) 
 

 XIV. REPORTS OF MAYOR 
 
* 5. Consider Mayor’s Recommendations for Re-appointments and Appointments to Milpitas 

Commissions including Planning Commission (Contact:  Mayor Esteves, 408-586-3029) 
 
*    6. Approve Mayor’s Recommendation for Staff Alternates to Voting Members on the 

Milpitas Oversight Board  (Staff Contact:  Mary Lavelle, 408-586-3001) 
 

 XV. NEW BUSINESS 
 

*   7. Approve a New Capital Improvement Program Project for Main Street Pavement 
Reconstruction, a Budget Appropriation and Authorize the City Manager to Execute a 
Consultant Agreement with HMH Engineers for Project No. 4277 (Staff Contact: Steve 
Erickson, 408-586-3301) 
 

 XVI. RESOLUTIONS 
 
* 8. Adopt a Resolution Granting Final Acceptance of the 2013 Sound Wall Renovation Project 

No. 4267 (Staff Contact: Steve Erickson, 408-586-3301) 
 
*   9. Adopt a Resolution Approving Appraisal Reports and Establishing the Fair Market Value 

of an Acre of Land for the Purpose of Calculating Park In-Lieu Fees for Areas Outside the 
Transit Area and Midtown Specific Plans and for Areas Inside the Transit Area Specific 
Plan and Midtown Specific Plan (Staff Contact: Adam Petersen, 408-586-3274) 

 
 XVII. AGREEMENTS 

 
*   10. Approve a Consultant Agreement with Cannon Design Group, Inc. to Provide Design 

Review Services on an As-Needed Basis (Staff Contact:  Steven McHarris, 408-586-3273) 
 

*   11. Approve Consultant Agreements with EOA Inc. and CSG Consultants, Inc. for Third 
Party Review of Development Projects for Compliance with the Municipal Regional Permit 
Provision C.3 for an Annual Amount Not-To-Exceed $60,000 Each and Approve a Budget 
Appropriation  (Staff Contact: Steven Machida, 408-586-3355) 

 
XVIII. ADJOURNMENT 

 
 
 
 

NEXT REGULARLY SCHEDULED COUNCIL MEETING 
TUESDAY,  JANUARY 20, 2015 
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KNOW YOUR RIGHTS UNDER THE OPEN GOVERNMENT ORDINANCE 
 

Government’s duty is to serve the public, reaching its decisions in full view of the public.   
Commissions and other agencies of the City exist to conduct the people’s business.  This ordinance assures that 

deliberations are conducted before the people and the City operations are open to the people’s review. 
For more information on your rights under the Open Government Ordinance or to report a violation, 
contact the City Attorney’s office at Milpitas City Hall, 455 E. Calaveras Blvd., Milpitas, CA  95035 

e-mail:  mogaz@ci.milpitas.ca.gov  / Phone:  408-586-3040 

 
The Open Government Ordinance is codified in the Milpitas Municipal Code as Title I Chapter 310 and is 

available online at the City’s website www.ci.milpitas.ca.gov by selecting the Milpitas Municipal Code link. 

 

Materials related to an item on this agenda submitted to the City Council after initial distribution of the  
agenda packet are available for public inspection at the City Clerk’s office at Milpitas City Hall, 3rd floor  

455 E. Calaveras Blvd., Milpitas and on the City website. 
 

All City Council agendas and related materials can be viewed online here:  
www.ci.milpitas.ca.gov/government/council/agenda_minutes.asp (select meeting date) 

 
APPLY  TO  SERVE  ON  A  CITY  COMMISSION  

 
Seeking Applications for:   

Recycling and Source Reduction Advisory Commission (MUSD member) 
Veterans Commission 

 
SPECIAL NEW for 2015: 

Campaign Finance Reform Committee – contact City Clerk 
 

Commission application forms are available online at www.ci.milpitas.ca.gov or at Milpitas City Hall. 
Contact the City Clerk’s office at 408-586-3003 for more information. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
If you need assistance, per the Americans with Disabilities Act, for any City of Milpitas public meeting, call the City Clerk at 

408-586-3001 or send an e-mail to mlavelle@ci.milpitas.ca.gov prior to the meeting.  You may request a larger font agenda 

or arrange for mobility assistance.  For hearing assistance, headsets are available in the City Council Chambers for all 

meetings in that facility. 
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AGENDA REPORTS 
  

       XII. PUBLIC HEARINGS 
 
 1. Conduct a Public Hearing on 2015 Weed Abatement Program and Adopt a Resolution 

Directing the Abatement Program (Staff Contact:  Albert Zamora, 408-586-3371) 
 

Background:  At its meeting of December 2, 2014, the City Council adopted Resolution No. 
8428 declaring weeds on certain described properties to be a public nuisance, and set a public 
hearing for January 6, 2015 to hear objections. A copy of the resolution was forwarded to the 
Santa Clara County Agricultural Commissioner. A notice for the public hearing was published in 
the local newspaper and property owners mailed a notice of the proposed abatement by the 
County. The purpose of the public hearing is for any owners who object to the removal of the 
weeds to state their objections before the weeds are removed and the costs made a lien upon their 
property.  
 
Included in the agenda packet is a list of properties to be abated following the draft resolution 
directing the County Agricultural Commissioner to abate the weeds.  
 
Recommendations:   
1. Open the Public Hearing for comments;  and, then move to close the Public Hearing. 
2. Adopt a resolution directing the County Agricultural Commissioner to abate the nuisance, 

keep an account of the cost, and embody such account in a report and assessment list to the 
City Council in accordance with the Milpitas Municipal Code. 

 
     2. Conduct a Public Hearing and Adopt a Resolution Approving Vesting Tentative Map, 

Conditional Use Permit, Site Development Permit and Planned Unit Development for 25 
Unit Residential Subdivision at 75 S. Milpitas Boulevard (Staff Contact: Shaunn Mendrin, 
408-586-3278) 

 
Background: The proposed project is a request to develop an existing 1.26 acre site with 25 
townhouses including five live-work units (three facing South Milpitas Boulevard and two along 
the entry driveway). The townhouses are three stories with a ground floor garage and two levels 
above. The live-work units on South Milpitas Boulevard (Building 801) will have the live-work 
area located on the ground floor, generally level with the sidewalk. Attachment G includes the 
Zoning Code requirements for Live-Work Units for reference. The back two buildings (802 and 
902) will have the live-work main level located at the paseo level.  The proposed project also 
includes guest parking at the rear of the property and two accessible spaces.  Site landscaping 
will be provided in the remaining open areas and will include trees, shrubs and other planting 
appropriate for stormwater treatment areas. The street frontage will be enhanced to include an 8-
foot wide sidewalk and street tree wells with tree grates.   

 
The Planning Commission conducted a public hearing on December 10, 2014 and adopted a 
resolution recommending that the City Council approve the Site Development Permit, Planned 
Unit Development and Vesting Major Tentative Map for the 25 townhouse development.  
 
Public Benefit  Since the Planning Commission meeting, the applicant has offered to enhance 
the public benefit of the project. The applicant proposes to fund a professional landscape 
architect to assist the City in the development of a Street Tree Planting Plan in coordination with 
the Community Advisory Commission’s goal of tree planting along the City’s boundaries and 
primary gateway locations. In addition, the applicant will fund the initial planting of trees 
identified in the Street Tree Planting Plan. The proposed value of the development of the Street 
Tree Planting Plan and initial tree planting is estimated at $30,000.  Staff included a Condition of 
Approval requiring the development of the Street Tree Plan and funding of the initial planting 
(see Attachment J, Condition No. 76). In addition, a draft scope of work for the development of 
the plan is included in Attachment I.  
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Urgency Ordinance (240.2) Exception Request: On August 26, 2014, the City Council adopted 
Urgency Ordinance No. 240.2 which implemented water use restrictions. Specifically as it relates 
to this project, that ordinance prohibited the use of potable water for the installation of new 
landscape unless it is served by Reclaimed Water (5.07). Section 5.08 of the Urgency Ordinance 
allows the City Council to grant exceptions as needed. The subject site is not located 
immediately adjacent to reclaimed water and therefore they must use potable water for all on-site 
irrigation. All new developments, especially residential, need to provide landscaping and onsite 
amenities such as useable open space. Since potable water is the only source for irrigation and 
landscaping area is minimal, staff supports the exemption request and has included a condition 
requiring the applicant (permittee) to tie into reclaimed water should it become available at a 
future date. In addition, the amount of site landscaping is minimal and it complies with the Water 
Efficient Landscape Ordinance. 
 
In summary, the Planning Commission found the proposed Vesting Tentative Map No. MT14-
0002, Site Development Permit No. SD14-0014, Conditional Use Permit No. UP14-0023 and 
Planned Unit Development No. PD14-0002 consistent with the provisions of the General Plan 
and Milpitas Municipal Code. The proposed project develops the existing site with a use that is 
compatible with recent development and provides a transition to existing commercial bank uses. 
 
Fiscal Impact:  None.  
 

   Attachments in agenda packet:  
Attachment A - Adopted Planning Commission Resolution No. 14-036 
Attachment B - Project Plans 
Attachment C - Planning Commission Meeting Minutes November 12, 2014 
Attachment D - Letter from 75 S. Milpitas Tenants 
Attachment E - Exhibit to Attachment D 
Attachment F - Letter from Applicant November 20, 2014 
Attachment G - Live-Work Unit Zoning – Municipal Code Section XI-10-13.13 
Attachment H - Tenant Status Letter 
Attachment I - Draft Scope - Master Street Tree Planting Plan 
Attachment J - Draft City Council Resolution 

 
Recommendations:   
1. Conduct a public hearing, and move to close the hearing following any comments.  
2. Per Planning Commission’s recommendation, adopt a resolution approving Vesting 

Tentative Map No. MT14-0002, Site Development Permit No. SD14-0014, Conditional Use 
Permit No. UP14-0023 and Planned Unit Development No. PD14-0002 for a 25 townhouse 
development multi-family residential subdivision, based on findings and subject to 
conditions of approval.  

 
      3.  Conduct a Public Hearing and Adopt a Resolution Approving a General Plan Amendment 

to Create a “Greenhouse Gas Emissions Reduction Strategy” Section within the Land Use 
Element of the City’s General Plan Relating to the Adopted Climate Action Plan (Staff 
Contact:  Adam Petersen, 408-586-3274) 

 
Background:  On May 7, 2013, the City Council adopted Resolution No. 8252 approving the 
City’s Climate Action Plan. Because of the four-time-per-year limitation to Land Use Element 
amendment of the General Plan, this item was deferred to be grouped with other General Plan 
land use amendments. The proposed Greenhouse Gas Emissions Reduction strategy provides a 
description of the adopted Climate Action Plan, its purpose and goals. The proposed amendment 
incorporates the adopted Climate Action Plan, reduction measures, and implementation strategies 
the City is currently using to achieve the State recommended greenhouse gas emissions reduction 
target of 15 percent below 2005 emissions levels by 2020. With complete implementation of the 
Climate Action Plan, the City will experience a reduction of 16.2 percent in greenhouse gas 
emission, which is above the 15 percent target.  
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California Environmental Quality Act: The City Council previously adopted Resolution No. 
8252 on May 7, 2013 approving the Negative Declaration for the Climate Action Plan.  The 
proposed General Plan Amendment is within the scope of the adopted resolution and no further 
environmental review is required for this action. 
 
Fiscal Impact:  None. 
 

   Attachments in agenda packet:  
Attachment A – draft City Council Resolution 
Attachment B – General Plan Amendment 
Attachment C – adopted Council Resolution No. 8252 
Attachment D – Climate Action Plan Negative Declaration 

 
Recommendations:   
1.  Conduct a public hearing, and move to close the hearing following any comments.   
2.  Adopt a Resolution approving General Plan Amendment No. GP13-0002 for a text 

amendment to create a section entitled “Greenhouse Gas Emissions Reduction Strategy” 
within the Land Use Element of the City’s General Plan relating to the City’s adopted 
Climate Action Plan (CAP). 

 
 XIII. UNFINISHED BUSINESS 
 

*   4. Receive the Monthly Update of the Odor Control Report (Staff Contact:  Steven Machida, 
408-586-3355) 
 
Background:  From November 7 through December 8, 2014, the Bay Area Air Quality 
Management District (BAAQMD) received thirty-five odor complaints originating in Milpitas.  
Twelve complaints identified a garbage odor, four complaints identified a sewage odor, and 
nineteen complaints did not identify an odor source.  As of the last Council update, the City’s 
odor reporting website has received forty-seven reported complaints.  
 
Recommendation:  Receive the odor report update. 
 

 XIV. REPORTS OF MAYOR 
 
* 5. Consider Mayor’s Recommendations for Re-appointments and Appointments to Milpitas 

Commissions including Planning Commission (Contact: Mayor Esteves, 408-586-3029) 
 

Background:  Mayor Esteves recommends the following re-appointments and appointments:   
 
Community Advisory Commission: 
Re-appoint Oscar Leon as a regular member to a term that will expire in January 2019. 
Re-appoint Ashish Kathapurkar as Alternate No. 2 to a term that will expire in January 2017.  
 
Emergency Preparedness Commission: 
Appoint current Alternate No. 1 Evelyn Chua as a regular voting member to a term that will 
expire in June 2015. 
Appoint current Alternate No. 2 Jonathan Nakapalau as Alternate No. 1 to a term that will expire 
in June 2015. 
Newly appoint Christine Tran as Alternate No. 2 to a term that will expire in June 2015.  
 
Planning Commission: 
Move current Alternate Member Hon Lien up to become a regular voting member on the 
Commission into a term that will expire in December of 2015. 
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Newly appoint Ray Maglalang as a regular voting member to a term that will expire in December 
of 2017. 
Newly appoint Zeya Mohsin as the Alternate Member to a term that will expire in December of 
2015. 
 
Senior Advisory Commission: 
Re-appoint Debra Langley as a regular member to a term that will expire in December 2016. 
Re-appoint Willy Wong as Alternate No. 2 to a term that will expire in December 2016. 
 
Telecommunications Commission: 
Re-appoint William Lam as a regular member to a term that will expire in January 2017. 
Re-appoint M. Idrees Munir as a regular member to a term that will expire in January 2016. 
Appoint current Alternate No. 1 Ernesto Bautista as a voting member to a term that will expire in 
January 2017. 
Appoint current Alternate No. 2 Anh Bao as Alternate No. 1 to a term that will expire in January 
2017. 
Newly appoint Stephan Tang as Alternate No. 2 to a term that will expire in January 2016.  
 
Copies of Commission applications are included for those with new appointees recommended, 
and from other applicants on file.  
 
Recommendation:  Receive Mayor’s recommendations and move to approve appointments and 
re-appointments to Milpitas Commissions, including Planning Commission. 

 
*    6. Approve Mayor’s Recommendation for Staff Alternates to Voting Members on the 

Milpitas Oversight Board (Staff Contact:  Mary Lavelle, 408-586-3001) 
 

Background:  Mayor Esteves recommends that two staff members serve as alternates to the two 
voting members of the Oversight Board.  Presently, Assistant City Manager/Finance Director 
Emma Karlen and resident Althea Polanski are voting members, appointed by the City Council, 
on that board. Finance Manager Jane Corpus presently is an appointed alternate to Mrs. Karlen.  
Due to recent staff retirement, a new second alternate is necessary, and the Mayor recommends 
that Planning & Neighborhood Service Director Steve McHarris serve in that capacity.  
 
Recommendation:  Per the Mayor’s recommendation, appoint both Jane Corpus and Steve 
McHarris as staff alternates to either voting member on the Milpitas Oversight Board.  

 
 XV. NEW BUSINESS 
 

*   7. Approve a New Capital Improvement Program Project for Main Street Pavement 
Reconstruction, a Budget Appropriation and Authorize the City Manager to Execute a 
Consultant Agreement with HMH Engineers for Project No. 4277 (Staff Contact: Steve 
Erickson, 408-586-3301) 
 
Background:  The Main Street Pavement Reconstruction project is included in the 2014-2019 
Capital Improvement Program approved by the City Council in May of 2014.   The project could 
not be funded until a Finding of Completion related to the dissolution of the former 
Redevelopment Agency (RDA) had been issued by the State of California, which has taken place 
and funds are now available to be used.   
 
The project will provide for the partial reconstruction of South Main Street from Carlo Street to 
Great Mall Parkway. The work includes the removal and replacement of roadway pavement, the 
installation of new Americans with Disabilities Act (ADA) sidewalk ramps, curb, gutter, 
sidewalk, and driveway repairs, drainage system improvements, and replacement of missing 
street trees.   
 



 

January 6, 2015 Milpitas City Council Agenda Page 8 

The asphalt overlay of Serra Way and Corning Avenue from South Main Street to Abel Street is 
also included.  The project will be funded from the remaining proceeds from the sale of the 1997 
and 2003 Milpitas Redevelopment Agency (RDA) Tax Allocation Bonds.  Staff requests the City 
Council approve the Capital Improvement Program (CIP) project, and authorize funding of the 
project with the necessary budget appropriation.  

 
Staff also requests the approval of an agreement with HMH Engineers, to provide field 
surveying, preparation of plans and specifications for public bidding, and construction 
administration support for the improvements to reconstruct South Main Street.  Through the 
City’s consultant selection process, HMH Engineers has been selected to provide the design 
services for the Main Street Pavement Reconstruction, Project No. 4277.  Staff negotiated a 
scope and fee for these services not to exceed $225,000. 
 
California Environmental Quality Act: The project is exempt under Section 15301 (Existing 
Facilities) of the CEQA Guidelines.   
 
Fiscal Impact:  A budget appropriation is requested in the amount of $3,468,000 from the 2003 
RDA Tax Allocation Bonds and $528,000 from the 1997 RDA Tax Allocation Bonds to fund the 
Main Street Pavement Reconstruction, Project No. 4277.   

 
Recommendations:  
1.  Approve a new CIP Project, Main Street Pavement Reconstruction - Project No. 4277. 
2.  Approve a budget appropriation of $3,468,000 from the 2003 RDA Tax Allocation Bonds and 

$528,000 from the 1997 RDA Tax Allocation Bonds to the Main Street Pavement 
Reconstruction, Project No. 4277.   

3.  Authorize the City Manager to execute an agreement with HMH Engineers in the amount of 
$225,000 and for a term from January 6, 2015 to December 31, 2015 for the Main Street 
Pavement Reconstruction, Project No. 4277. 

 
 XVI. RESOLUTIONS 

 
* 8. Adopt a Resolution Granting Final Acceptance of the 2013 Sound Wall Renovation Project 

No. 4267 (Staff Contact: Steve Erickson, 408-586-3301) 
 

Background:  This project was initially accepted on December 3, 2013 and has passed the one-
year warranty period.  A final inspection of the installed public improvements has been made and 
the work was found to be satisfactory.  The project provided for the repair and painting of City-
owned sound walls located along the easterly side of Milpitas Boulevard, from Escuela Parkway 
to Tramway Drive. Staff recommends the City Council grant final project acceptance of the 2013 
Sound Wall Renovation, Project No. 4267 and releases the contractor’s bond. 
 
Recommendation:  Adopt a resolution granting final acceptance of the 2013 Sound Wall 
Renovation, Project No. 4267 and release of the contractor’s bond. 

 
*   9. Adopt a Resolution Approving Appraisal Reports and Establishing the Fair Market Value 

of an Acre of Land for the Purpose of Calculating Park In-Lieu Fees for Areas Outside the 
Transit Area and Midtown Specific Plans and for Areas Inside the Transit Area Specific 
Plan and Midtown Specific Plan (Staff Contact: Adam Petersen, 408-586-3274) 

 
Background: The City requires dedication of parkland, payment of park in-lieu fees, or a 
combination thereof from developers to help mitigate the impact of new residential development. 
If the City requires a developer to pay a fee in lieu of parkland dedication, the amount of the in-
lieu fee is based, in part, on current Milpitas real estate value that is updated annually based on a 
fair market value appraisal. Because property values are significantly different outside of the 
City's two specific plan areas, the City maintains a separate park in-lieu fee for development 
outside those plan areas and inside those plan areas. The previous valuations for the two specific 
plan areas and for areas outside of the specific plan areas were completed in 2013. 
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The appraisal firm Smith & Associates completed the annual evaluation of the average value of 
land within the City for use in calculating park in-lieu fees for new residential projects. 
According to the City's Subdivision Ordinance, where City requires payment of a fee in lieu of 
park dedication, the estimated amount of the fee is based upon the fair market value determined 
at the time of filing of a final subdivision map.  Pursuant to the City's Subdivision Ordinance, the 
fair market value is determined by the City Council on an annual basis.  At any time, the City 
Council may adjust the fair market value determination to more accurately reflect current real 
estate market conditions.  If a developer objects to the fair market value established by the City 
Council, the developer may obtain its own appraisal for the City Council review and approval or 
the City and developer may agree on a fair market value. 
 
According to the Smith & Associates appraisal report dated December 15, 2014, the fair market 
value of land outside of the two specific plan areas is $53 per square feet or $2,308,680 per acre. 
There is a slight increase from the last valuation of $51 per square feet or $2,221,560 per acre. 
Similarly, the fair market value of the land inside the Midtown and Transit Area Specific Plan is 
$64 per square foot or $2,787,840 per acre. This is an increase from the last valuation of $59 per 
square foot or $2,570,040 per acre.  

 
Fiscal Impact:  None. 
 
Recommendation: Adopt a resolution approving the appraisal reports, and establishing the fair 
market value of land in the City of Milpitas outside the Transit Area Specific Plan and Midtown 
Specific Plan to be $53 per square feet or $2,308,680 per acre, and for land in the City of 
Milpitas inside the Transit Area Specific Plan and Midtown Specific plan to be $64 per square 
foot or $2,787,840 per acre for the purpose of calculating park in-lieu fees, effective on January 
7, 2015. 

 
 XVII. AGREEMENTS 

 
*   10. Approve a Consultant Agreement with Cannon Design Group, Inc. to Provide Design 

Review Services on an As-Needed Basis (Staff Contact:  Steven McHarris, 408-586-3273) 
 

Background:  The City of Milpitas is experiencing an increase in significantly complex 
development projects within the City and particularly within the Transit Area Specific Plan area. 
The Planning and Neighborhood Services Department is requesting approval from the City 
Council to enter into a consultant agreement Cannon Design Group, Inc. for high quality design 
review services effective on January 6, 2015 to January 5, 2018 in the annual amount of $50,000. 
The services provided will aid staff in streamlining of the development review process and 
ensure that the planning and economic development of the City of Milpitas proceeds as 
envisioned by the City Council. Design review services from Cannon Design Group are 
incorporated seamlessly into the City’s design review process.  
 
Fiscal Impact:  None. Design review services will be fully paid from the Project Job accounts of 
the development projects being processed. 
 
Recommendations:   
1. Approve a consultant agreement with Cannon Design Group for design review services on an 

as-needed basis for the term from January 6, 2015 to January 5, 2018 in the annual amount of 
$50,000.  

2. Approve an appropriation in the amount of $50,000 to the Planning and Neighborhood 
Services Department Fiscal Year 2014-15 operating budget.   

 
*   11. Approve Consultant Agreements with EOA Inc. and CSG Consultants, Inc. for Third 

Party Review of Development Projects for Compliance with the Municipal Regional Permit 
Provision C.3 for an Annual Amount Not-To-Exceed $60,000 Each and Approve a Budget 
Appropriation  (Staff Contact: Steven Machida, 408-586-3355) 
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Background: Development projects, within the City of Milpitas, are subject to State law 
stormwater requirements including Provision C.3 of the City’s Stormwater NPDES permit.  EOA 
Inc, and CSG Consultants will assist the City by conducting third party review of development 
projects related to stormwater control plans for compliance with State law and Provision C.3 of 
the City’s Stormwater Municipal Regional Permit.  Tasks will include regulatory review of 
project development stormwater control submittals, including but not limited to Special Projects 
eligibility, review of design criteria and sizing calculations, review of applicant procedures and 
to confirm compliance with City municipal codes and policies.  The results of each regulatory 
review will be summarized and documented, including conclusions regarding compliance and 
recommendations for further action by the City.  The work for the City will be performed on an 
on-call basis.  These two firms were selected through a competitive process.   The contract will 
begin on January 6, 2015 and expire on January 5, 2017.     
 
California Environmental Quality Act:  This agreement is exempt from CEQA as there will be 
no physical change to the environment. 
 
Fiscal Impact:  None.  Funds for the development project work will be reimbursed by 
developers through there private job accounts.  The not-to-exceed annual budget for completion 
of all reviews, within this scope of work is $60,000 for each proposed agreement.  A budget 
appropriation is required even though costs are fully reimbursable by the development projects.  
 
Recommendations:   
1. Approve two separate consultant agreements with EOA Inc, and CSG Consultants, Inc., for 

third party review of development projects for compliance with the Municipal Regional 
Permit (MRP) Provision C.3 for an annual amount not-to-exceed $60,000.00  and for a term 
from January 6, 2015 to January 5, 2017. 

2. Approve a budget appropriation in the amount of $120,000 in the Engineering Operating 
Budget for Fiscal Year 2014-15.  

 
 
 
 
 
 
 
 
 
 
 
 
 

 
NEXT REGULARLY SCHEDULED COUNCIL MEETING: 

TUESDAY, JANUARY 20, 2015 
 





 
Milpitas City Council Minutes 

Draft MEETING MINUTES 
CITY OF MILPITAS 

 

Minutes of: Regular Meeting of Milpitas City Council 
Date: Tuesday, December 16, 2014 
Time: 6:00 PM Closed Session/ 7:00 PM  
Location: Council Chambers, Milpitas City Hall,  

455 East Calaveras Blvd., Milpitas  
 
 

 
 
CALL TO ORDER Mayor Esteves called the meeting to order at 6:01 PM. The City Clerk noted the roll.  
 

PRESENT:  Mayor Esteves, Vice Mayor Montano, Councilmembers Barbadillo, Giordano and 
Grilli  
 
ABSENT:   None 

 
CLOSED SESSION  
ANNOUNCEMENT None 
 
OPEN SESSION  Open Session in Council Chambers was called to order at 7:04 PM. 
 
PLEDGE Boy Scouts Troop No. 92 presented the flags and led the pledge of allegiance. 
  
INVOCATION Councilmember Giordano offered quotes from historical figures regarding the Christmas spirit to 

start the meeting. 
 
MEETING MINUTES Motion:  to approve the minutes of the December 2, 2014 City Council meeting 
 
 Motion/Second:               Councilmember Giordano/Vice Mayor Montano 
 
 Motion carried by a vote of:    AYES:  5 
   NOES:  0 
 
SCHEDULE OF MEETINGS Motion: to approve Council Calendars/Schedule of Meetings for 2014, as amended 
 

City Manager Tom Williams noted that the Telecommunications Commission regular meeting this 
month was canceled for December 15. 

 
Motion/Second:             Councilmember Giordano/Vice Mayor Montano      
 

 Motion carried by a vote of: AYES:  5 
   NOES:  0 
 
PRESENTATION Mayor Esteves presented certificates to three teachers from Milpitas Unified School District for 

support of Inter-School Science Fair.  He also provided recognition to the Shen Yun 2015 World 
Tour, a Chinese dance troupe performing in the Bay Area.  Finally, he gave a certificate to the “No 
on Measure E” committee representatives.  

 
PUBLIC FORUM Peter Nelson of Santa Cruz, a property owner in Milpitas, had a dispute about the fire inspection 

fee calculation.  City Council directed him to meet with the City Manager, and so far had not been 
able to do so he sought Council help to get it done and resolved.  

 
 Joseph Weinstein, Milpitas resident, thanked the Council for their public service and dedication. 

He welcomed new Councilmembers Grilli and Barbadillo.  He invited the public to a meeting at 
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the Police Department community meeting room 7:00 PM about the odor issue. He had collected 
7500 signatures on an online petition objecting to odor in Milpitas. On the web, the group was 
established as www.Milpitasodorgroup.com. 

 
 Rob Means, 1421 Yellowstone resident, mentioned a report on climate change issues. He had 

hoped to speak about Integral development projects, and the changes to those he objected to.  
Development standards should be kicking up, with regard to use of resources, and he suggested 
solar water heaters in all new units.  

 
 Robert Marini, Milpitas resident, referred to Councilmember salaries, upholding laws, and 

adherence to the Constitution.  He felt that all his comments about laws of the state of California 
and sewage rate calculations have been ignored.  Councilmembers must uphold the laws in order 
to have a salary increase.  
 

ANNOUNCEMENTS Councilmember Giordano made a request to the City Manager to re-look at fees related to the 
flood plains in the City. It was brought up a few years ago, and perhaps not warranted in some 
parts of the City now. She asked staff to come back with a report next month.  Mayor Esteves 
agreed with her request.  

  
 Councilmember Grilli thanked Mr. Williams and his staff for spending so much time with her over 

the past week on training and education.  
 
ANNOUNCEMENT OF   
CONFLICT OF INTEREST  
AND CAMPAIGN  City Attorney Ogaz asked the Mayor and Councilmembers if they had any personal conflicts of  
CONTRIBUTIONS interest or reportable campaign contributions.  No conflicts or contributions were reported.  
  
APPROVAL OF AGENDA Motion:  to approve the agenda, as amended  
 

City Manager Williams referred to a letter he received from an attorney for Integral Communities, 
requesting removal of agenda items no. 2 and no. 3 for two development projects.  So the City 
Council asked to remove those two from the agenda completely.  

 
    Motion/Second:                         Councilmember Giordano/Vice Mayor Montano 
 
    Motion carried by a vote of:    AYES:  5   
           NOES:  0 
 
CONSENT CALENDAR Motion:   to approve the Consent Calendar items (noted by *asterisk) 
 
 Mayor Esteves requested to remove agenda item No. 8 (amend agreement with RMC Water) from 

consent.  He inquired if agenda item No. 6 pertained only to the 5% salary increase for the Mayor 
and City Council. Staff confirmed this fact, and he reiterated his support for the increase. 

 
 Motion/Second:                        Councilmember Giordano/Vice Mayor Montano 
 
 Motion carried by a vote of: AYES:  5   
   NOES:  0 
 

* 5. Financial Status Report  Received financial status report for three months ended September 30, 2014. 
  
* 6. Adopt Ordinance  Waived the second reading and adopted Ordinance No. 128.12 amending Section 2, 

Chapter 14, title I of the Milpitas Municipal Code related to increases in the Mayor and 
City Councilmembers’ salaries.  

  
* 9. Agreement Amendment Approve Amendment No. 3 to the consulting services agreement with Vali Cooper & 

Associates extending the term to September 30, 2015 in the additional amount of 
$300,000 for the Silicon Valley Berryessa BART Extension Project No. 4265. 
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PUBLIC HEARINGS  
  
1.  Priority Setting for 
Community Development 
Block Grants 

Principal Planner Felix Reliford discussed the priorities for consideration of distribution 
and award of grant funds for the Community Development Block Grant program. He 
explained the required formula for spending those funds, split in a 15% / 65% / 20% 
formula.  He detailed the three policies adopted by the Council that have been followed 
for the past seven years.  
 
Public Services    Non-Public Services 
1. Senior Services   1.  Home Repair/Rehabilitation 
2. Youth and Teen Services  2.  Affordable Housing 
3, Homeless Sheltering/Services  3.  Rental Apartment Rehabilitation 
4. Child Care    4.  Historic Preservation 
5. Battered Women Sheltering/Services 
6. Code Enforcement 
 
City Council had also adopted the following CDBG policies: 
1) 25% of all Public Service funds shall be allocated to City of Milpitas programs, 
2) Minimum funding level of $5,000 shall be allocated for all Public and Non-Public 
Services, and  
3) $15,000 from CDBG Program Administration for all Fair Housing Services (Project 
Sentinel). 
 
Vice Mayor Montano asked about the Bill Wilson Center, and she wanted to make sure 
they would be able to apply with all other groups.  
 
Mayor Esteves asked staff about funding for housing rehabilitation and the loan program.  
Mr. Reliford responded that it helped low- and very-low income residents with 0% or 3% 
interest loans to gain funds to complete home improvements or repairs. 
   
Mayor Esteves opened the public hearing for comments.  
 
Robert Marini, Milpitas resident, asked questions about some of the columns of 
information on spreadsheet Felix distributed.  He needed clarification. 
 
Alvin White, Milpitas resident, wanted to fund a non-profit for God’s Brain Milpitas.  An 
east side service center was needed, in the former Teen Center at Milpitas Sports Center.  
He wished all a Merry Krishna-mas.  
 
Ms. Henderson of Next Door Solutions, served an agency that helped domestic violence 
survivors with an array of services, with several programs.  Next Door received $5000 
grants the past few years but always needed more funds to help more women and children.  
 
Colleen Hudgen, from Live Oak Senior Day Services, led a non-profit that received $5000 
from Milpitas in last few years to help senior citizens, seven days a week all year long. 
She was glad seniors were still at the top of list of priorities.  
 
Bev Jackson, of San Jose, was with Re-building Together Silicon Valley, which helped 
130 Milpitas residents to preserve their housing, and stay in their homes.  Minor home 
modifications could be done by their clients, so keep this as a priority.  Her group received 
a $5000 grant and urged an increase in minimum amount granted.  
 
Kathy Lincoln, from MUSD Family Literacy Project, thanked City Council for support of 
the program in the last three years, with funding from the City. She urged keeping the  
$5000 minimum. 
 
Karen Scussel, Project Coordinator of Child Advocates Silicon Valley, noted her group  
had served Milpitas over the last 14 years.  They helped foster children get to school, from 
ages 0 – 21, and with other needs.  She targeted helping 34 children in Milpitas.  



 

Draft Milpitas City Council Meeting Minutes                                                         December 16, 2014 4 

 
A woman named Lan, a CASA volunteer, worked with foster youth one on one with this 
very effective organization here in Milpitas.  Any financial support would help.  
 
Karen Kollander, from Milpitas Food Pantry, thanked City Council for ongoing support. 
Her group did not get funding from state or county, and so the CDBG funds helped a lot, 
all locally. Food Pantry was serving as a good community resource, including guiding 
homeless people to what’s available for them.  
 
Wanda Hale, long term care ombudsman program, advocated for seniors and disabled 
persons, with unduplicated service offered.  Her group worked on elder abuse and other 
relevant issues for Milpitas seniors.    
 
Georgia Bacil, from Senior Adults Legal Assistance services, provided legal services to 
Milpitas seniors twice a month at the Milpitas Senior Center.  SALA received CDBG 
funds, and those were spent only on Milpitas seniors for legal help, who were very low 
income and many disabled. The emphasis on senior citizens with CDBG funds was 
appropriate in Milpitas, she agreed.  
 
Rob Means, 1421 Yellowstone resident, heard that all the groups were in a growth mode,  
due to economic problems of residents.  Council needed to keep this in mind for the 
future, with more economic balance. 
 
Vice Mayor Montano appreciated service providers coming to the meeting this evening. 
She used to be on the Action Committee for the County years ago.  She asked staff, do the 
groups have a monthly meeting to collaborate with each other, about resource sharing and 
helping clients? Staff responded they do work closely with one another.  
 
(1) Motion:    to close the public hearing  
 
Motion/Second:              Councilmember Giordano/Vice Mayor Montano 
 
Motion carried by a vote of:                                      AYES:  5 
                                                                                  NOES:  0 
 
Vice Mayor Montano highlighted the new Family Resource Center on Dixon Landing 
Road, to assist some of the youngest residents in Milpitas.  
 
Mayor Esteves asked if all services provided by the applicants, were ones which were not 
provided by County social services.  Mr. Reliford replied he couldn’t say, but could find 
out and provide a response to Council. These groups leveraged funds from all over.   
 
Councilmember Giordano had served as a CDBG committee member years ago, when 
there was a lot more money.  She thanked the groups for stretching the dollars as far as 
they are able to do successfully in Milpitas.  
 
(2) Motion: to direct staff to continue with established priorities for the next two years 
 
Motion/Second:              Councilmember Giordano/Vice Mayor Montano 
 
Motion carried by a vote of:                                      AYES:  5 
                                                                                  NOES:  0 

  
2.  Integral District 1  This item was removed from the agenda. 
  
3.  Integral Centre Point  This item was removed from the agenda. 
  
MAYOR’S REPORT  
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4.  Mayor’s Recommendations Mayor Esteves had provided three sets of recommendations for appointments, including a 
list of those the Councilmembers would be serving as liaisons to City Commissions and to 
outside groups. 
 
Councilmember Grilli stated she had a conflict with the Bicycle Commission meetings on 
the first Thursday of the month. She appreciated the Sister Cities Commission assignment 
by the Mayor, but did not want it to appear like a conflict since her husband was the 
Chairman. The Mayor stated he had conferred with the City Attorney about that and it was 
okay. City Attorney Ogaz agreed it was not a conflict.  
 
Vice Mayor Montano said she will check her calendar about the BPAC and the Mayor 
said he would check too.  That assignment would be confirmed later.  
 
(1) Motion: to approve Council assignments to City of Milpitas Commissions as liaisons, 
and to the external committees and agencies (per Mayor’s list)  
 
Motion/Second:                Councilmember Grilli/Vice Mayor Montano 
 
Motion carried by a vote of:                                      AYES:  5 
                                                                                  NOES:  0 
 
Next, the Council discussed the proposed Campaign Finance Reform Committee. 
 
Councilmember Grilli felt there should be more of a process, with criteria, to involve 
voters, and open it up to the public.  Criteria were needed in an open process. She sought 
the City to be more inclusive rather than exclusive. 
 
Mayor Esteves responded that he did not have specific criteria. Those would generally be: 
1) resident must be committed to attend the meetings; and 2) be interested on the topic of 
camp finance reform, with some ideas to discuss.  So, the Mayor invited people who 
might be interested to apply or let the Mayor know, and then he’d come up with a list.  
 
Vice Mayor Montano asked if they were trying to form a committee or commission?  The 
Mayor replied it would be an ad hoc committee.  Take steps to do outreach, the Vice 
Mayor urged.  She wanted legal counsel opinion if this was doable.  Mr. Ogaz said the 
City Council could seek applications to be submitted to the Mayor based on criteria he 
specified.  Then, the matter could be brought back for final recommendation at the next 
Council meeting.  
 
City Attorney Mike Ogaz recommended the Council’s motion could be to authorize 
creation of a campaign finance reform committee to discuss campaign finance reform and 
then seek applications from the public to be submitted to the Mayor, and bring the matter 
back to the Council. 
 
Councilmember Giordano agreed with Councilmember Grilli to cast the net wider and to 
seek an engaged community in Milpitas.  
 
Councilmember Grilli felt the due date by next meeting was too fast to return to City 
Council, at holiday time.  She suggested bringing it back at the second meeting in 
January, and Mayor Esteves suggested giving about 30 days notice for the public.  
 
(2)  Motion:  to approve the formation of a new campaign finance reform  committee, to 
conduct outreach for membership of residents who are interested in this subject and 
available to attend meetings, and to vote on Mayor’s recommendation for membership at 
the second Council meeting in January  
 
Mayor Esteves remarked that final approval of any changes to local regulations would rest 
with the City Council. 
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Motion/Second:                          Vice Mayor Montano/Councilmember Grilli 
 
Motion carried by a vote of:                                      AYES:  5 
                                                                                  NOES:  0 
 
(3) Motion:  to approve the Mayor’s recommendation for appointments and re-
appointments to various City of Milpitas Commissions 
 
Bicycle Pedestrian Advisory Commission: 
Appointed Kristal Caidoy as a regular member to a term that will expire in August 2017. 
Appointed Samuel Usal as Alternate No. 1 to a term that will expire in August of 2016. 
Newly appointed Williams Barnes as Alternate No. 2 to a term that will expire in August 
of 2015. 
 
Planning Commission: 
Re-appointed Larry Ciardella to a term that will expire in December of 2017. 
 
Recycling and Source Reduction Advisory Commission: 
Appointed Eddie Inamdar as a regular member to a term that will expire in October 2017. 
Appointed Conrad Chua as Alternate No. 1 to a term that will expire in October of 2015. 
Newly appointed Manpreet Badesha as Alternate No. 2 to a term that will expire in 
October 2016. 
 
Veterans Commission,  
Appointed Alternate No. 1 Allen Thomas as a regular voting member.  
Appointed Andre J. Ramones as Alternate No. 1. Both appointments were to terms that 
will expire in February of 2016.  
 
Motion/Second:                 Councilmember Giordano/Vice Mayor Montano 
 
Motion carried by a vote of:                            AYES:  5 
                                                                        NOES:  0 
 
Councilmember Grilli asked if the vote above included appointment of Althea Polanski to 
serve on the Milpitas Oversight Board, as noted on the Mayor’s list of recommendations 
memo.  The City Attorney commented that role could be filled by any resident from the 
community and was not required to be staff or elected official. A separate vote on that 
item was taken next.  
 
(4) Motion:  to appoint resident Althea Polanski to serve as a voting member on the 
Milpitas Oversight Board  
 
Motion/Second:                 Vice Mayor Montano/Councilmember Grilli 
 
Motion carried by a vote of:                            AYES:  5 
                                                                        NOES:  0 
 
Mayor Esteves announced January 13, 2015 as the deadline to apply for the new 
committee on campaign finance reform. Those interested could contact the City Clerk.  

  
RESOLUTION  
  
7.  Resolution for Appointment 
of Part-Time Housing Planner  

Planning Director Steve McHarris was prepared to review the need for the requested 
resolution due to PERS regulations.  The Mayor responded that he and the City Council 
understood and no oral report was needed.   Mayor Esteves asked for any speakers and 
there were none.  
 
Motion: to adopt Resolution No. 8432 approving the appointment of Felix Reliford, 
Retired Annuitant, to serve as a part-time Principal Housing Planner to fill a critically 
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needed position pursuant to the California Public Employees Reform Act of 2013; and,  
to approve a budget appropriation in the amount of $55,000 into the Planning and 
Neighborhood Services Department operating budget  
 
Motion/Second:              Councilmember Giordano/Vice Mayor Montano  
 
Motion carried by a vote of:                            AYES:  5 
                                                                        NOES:  0 

  
AGREEMENT  
  
 8. Agreement Amendment Mayor Esteves asked the original contract amount.  $900,000, replied CIP Engineer Steve 

Erickson. The Mayor commented the amendment amount was more than 50% of the 
original contract total which he sought to understand.  
 
Acting City Engineer Steven Machida responded to the Mayor regarding add-on work 
amount for this contract, which included efficiencies for the City.  Work would include 
crossing underneath I-680, more than originally anticipated.  Recycled water would be 
used and the City hoped to expand its availability.  
 
Motion:  to approve Amendment No. 1 to the agreement with RMC Water and 
Environment for design services related to Projects No. 7118, No. 7117, No. 7100, and 
No. 3709 and increase the agreement amount by $575,000;  and, to approve a budget 
appropriation of $575,000 from the Water Fund to the Dempsey Road Water Line 
Replacement Project No. 7118  
 
Motion/Second:           Vice Mayor Montano/Councilmember Giordano  
 
Motion carried by a vote of:                                 AYES:  5 
                                                                             NOES:  0 

  
ADJOURNMENT Mayor Esteves adjourned the City Council meeting at 9:00 PM. 

 
 

Meeting minutes respectfully submitted by  

Mary Lavelle, City Clerk 



  Resolution No. ___ 

RESOLUTION NO. ___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS AUTHORIZING 

THE CITY MANAGER TO DIRECT THE SANTA CLARA COUNTY AGRICULTURAL 

COMMISSIONER TO ABATE WEEDS DECLARED TO BE A PUBLIC NUISANCE, TO KEEP 

AN ACCOUNT OF THE COSTS OF ABATING SUCH NUISANCE, AND TO EMBODY SUCH 

ACCOUNT IN A REPORT AND ASSESSMENT LIST TO THE CITY COUNCIL 

 
 WHEREAS, the City Council of the City of Milpitas adopted Resolution No. 8428 on December 
2, 2014, declaring weeds on the properties listed on the annual list (Exhibit A attached) to be a public 
nuisance and setting a public hearing in accordance with Title V, Chapter 202 of the Milpitas Municipal 
Code; and 
 
 WHEREAS, a public hearing was duly noticed as required by law and such hearing was held on 
January 6, 2015, to hear public comments; and 
 

WHEREAS, Milpitas Municipal Code Section V-202-8.00 authorizes the City to maintain an 
itemized account of the cost to abate such public nuisances.  
 
 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 
resolves as follows:  
 

1. The City Council has considered the full record before it, which may include but is not 
limited to such things as the staff report, testimony by staff and the public, and other 
materials and evidence submitted or provided to it.  Furthermore, the recitals set forth 
above are found to be true and correct and are incorporated herein by reference. 

 
2. The City Manager is hereby authorized to direct the Santa Clara County Agricultural 

Commissioner to abate such nuisance and to embody such account in a report and 
assessment list to the City Council, all as provided for in the Milpitas Municipal Code, 
Sections V-202-7.00 and V-202-8.00. 

 
PASSED AND ADOPTED this ____ day of ___________, 2015, by the following vote: 

 
 AYES:  
 
 NOES:  
 
 ABSENT:  
 
 ABSTAIN:  

 
ATTEST: APPROVED: 
 
 
_________________________________ ______________________________ 
Mary Lavelle, City Clerk Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
_________________________________ 
Michael J. Ogaz, City Attorney 

1











ATTACHMENT A. 

RESOLUTION NO. 14-036  

 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS 

APPROVING VESTING TENTATIVE MAP NO. MT14-0002, CONDITIONAL USE 

PERMIT NO. UP14-0023, SITE DEVELOPMENT PERMIT NO. SD14-0014 AND 

PLANNED UNIT DEVELOPMENT NO. PD14-0002 FOR A 25 RESIDENTIAL UNITS 

INCLUDING 5 LIVEWORK UNITS LOCATED AT 75 SOUTH MILPITAS 

BOULEVARD  

 

WHEREAS, on August 19, 2014, an application was submitted by Michael Sullivan, 

SRE Development Company (“Applicant”) at 145 Pine Wood Lane, Los Gatos, CA 95032 for a 

development proposal for a 25 unit townhouse residential subdivision on a 1.26 acre site with 

associated site improvements located at 75 South Milpitas Boulevard (“Project”). The property is 

located within the Town Center (TC) Zoning District (APN: 086-28-050); and 

 WHEREAS, the Planning Division completed an environmental assessment for the 

Project in accordance with the California Environmental Quality Act (CEQA), and recommends 

that the Planning Commission determine this Project is exempt under CEQA Guidelines Section 

15332 (Infill Development Project); and 

WHEREAS, on November 12, 2014, the Planning Commission held a duly noticed 

public hearing on the subject application, and considered evidence presented by City staff, the 

applicant, and other interested parties and continued the proposed Project to a date uncertain to 

allow time for the applicant to work with the remaining tenants on relocation of their businesses; 

and 

 

WHEREAS, on December 10, 2014, the Planning Commission held a duly noticed 

public hearing on the subject application, and considered evidence presented by City staff, the 

applicant, and other interested parties. 

 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 

determines and resolves as follows: 

 

Section 1: The Planning Commission has duly considered the full record before it, which 

may include but is not limited to such things as the City staff report, testimony by staff and the 

public, and other materials and evidence submitted or provided to the Planning Commission.  

Furthermore, the recitals set forth above are found to be true and correct and are incorporated 

herein by reference.  

 

Section 2: The Planning Commission finds the proposed Project is categorically exempt under 

the provisions of the California Environmental Quality Act (CEQA) Guideline Section 15332 

(Infill Development Project) because the proposed Project meets the conditions described in that 

Section based on the Findings of Approval and subject to the Conditions of Approval attached 

hereto.  As further described in the staff report and in this Resolution: 

 

a) The proposed Project is consistent with the general plan and policies as well as zoning 

designation and regulations; 
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b) The proposed Project occurs on a site of no more than five acres substantially surrounded 

by urban uses; 
c) The proposed Project site has no value as habitat for endangered, rare or threatened species; 
d) Approval of the proposed Project would not result in any significant effects related to 

traffic, noise, air quality, or water quality; 
e) The site can be adequately served by all required utilities and public services. 

 

There is no substantial evidence that the proposed Project will have a significant effect on the 

environment in that the proposed Project will result in an increase of 25 units which will have a 

negligible effect on traffic based International Traffic Engineers (ITE) estimates for the Project 

and credit for the existing office use, since the Project would result in a decrease in traffic 

impacts (changing from office to residential); the introduction of 25 new housing units on the 

Project site would not result in significant noise impacts upon adjacent uses, because noise 

emanating from the proposed residences would be typical of the neighborhood and would not 

result in a significant change or increase in the existing noise environment; the Project will be 

required to comply with Title 24 of the California Government Code which requires that the 

interior noise levels of multi-family units have an interior noise level of 45 dB DNL or lower; the 

impact of dust and exhaust generated by grading and excavation of future construction activities 

is temporary in nature and limited to site preparation and future construction of the new 

townhouse; the proposed Project would have limited air quality impacts resulting from the minor 

pollutant emissions related to traffic generated by the proposed Project; the Project will not 

violate any water quality standards or waste discharge requirements because it will be required to 

comply with the standard Best Management Practices which regulates discharge into the City’s 

storm drainage system; and the increase in runoff would not be large enough to cause flooding 

on- or off-site, all projects of this nature are required to comply with the City’s standard of 

approval relating to drainage and runoff. Therefore, it has been determined that the proposed 

Project is Categorically Exempt under Class 32 Infill Development.  

 

Section 3: Site Development Permit Amendment (Section XI-10-57-03-1(F)) 

 

1. The layout of the site and design of the proposed buildings, structures and landscaping 

are compatible and aesthetically harmonious with adjacent and surrounding 

development.  

 

As detailed in the staff report and herein, the proposed Project is consistent with this finding 

because the proposed placement of live-work units facing South Milpitas Blvd and the shared 

driveway provides a buffer to the busier street and adjacent commercial bank use. The residential 

units are buffered from the busier edges of the buildings. The commercial storefronts of the live-

work units are compatible with neighboring businesses and the desired Town Center character 

along South Milpitas Blvd.  

 

2. The project is consistent with the Milpitas Zoning Ordinance. 

 

The proposed Project is consistent with this finding because the site is zoned Town Center and 

the approved use is permitted in the Town Center designation.  As described in detail in the staff 
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report and herein, the proposed Project is compatible and consistent with the surrounding uses 

and have been found to conform to the zoning district and all development standards with a 

Planned Unit Development.  In addition, the live-work units also conform to performance 

standards of the Live-Work Ordinance for the commercial component of units.  

 

Development Standards 

The proposed Project requires a Planned Unit Development (PUD) to allow a reduced front 

setback of 10 feet where 20 feet is required. The table below indicates the project setbacks, 

height, parking and density.  

 

 

Table 1: 

Summary of Development Standards 

 

 Standard Proposed Complies? 

Setbacks (Minimum)    

Front  20 feet 10 feet  Yes* 

Right Side  0 feet 10 feet Yes 

Left Side 0 feet 20 feet  Yes 

Rear  0 feet 40 feet  Yes 

Density (Maximum)  1-40/acre 20/acre  Yes 

Building Height (Maximum) None 45.5 feet  Yes 

*With approval of a Planned Unit Development 

 

Parking for the project complies with the Milpitas Municipal Code. The following table 

summarizes the parking required and provided for the project:  

 

Parking Standards 

 

Parking Ordinance Spaces 

Required 

Spaces provided 

25-2 & 3 bedroom units 50 32 - 2 car garages 

18 – 2 car tandem 

Guest parking 

(20% of total required) 

10 10 uncovered off street parking on site 

Live Work Guest 8  8 uncovered off street parking on site 

Total  68 68 

 

 

3. The project is consistent with the Milpitas General Plan. 
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The proposed Project is consistent with this finding as discussed previously in the staff report, 

and because the approved use is allowed in the Town Center land use designation. The project 

furthers the goals and policies of the land use element by creating a live-work environment along 

South Milpitas Blvd and providing additional housing to create a compact mixed-use district in 

the heart of Milpitas.  

 

Specifically, the project supports the following General Plan principles and policies: 

 

 

Guiding Principles and Implementing Policies Consistency 

Finding 

2.a-G-2:  Maintain a relatively compact urban form. Consistent 

2.a-G3: Provide for a variety of housing types and densities that meet 

the needs of individuals and families. 
Consistent 

2.a-G-4:  The Town Center will be the “heart” of Milpitas’ civic, 

cultural, business, and professional life. 
Consistent  

2.a-I-20: Develop the Town Center as an architecturally distinctive 

mixed-use complex which will add to Milpitas’ identity and image. 
Consistent   

2.a-I-21:  Require development in the Town Center to conform to the 

adopted design principles/requirements of the Milpitas 

Redevelopment Agency. 

Consistent 

3.d-1-25:  Where appropriate, require new development provide public 

access points to the trail system and/or contribute to staging areas.   
Consistent 

3.d-I-27:  Require sidewalks on both sides of the street as a condition of 

development approval, where appropriate with local conditions. 
Consistent 

 
Section 4: Conditional Use Permit Amendment (Section XI-10-57-04-1(F)) 

 

1. The proposed use, at the proposed location will not be detrimental or injurious to 

property or improvements in the vicinity nor to the public health, safety, and general 

welfare. 

 

The proposed live-work units and building height of 42 feet will not be detrimental or injurious 

to the property in that the proposed use and building height is compatible with the new 

development adjacent to the site. In addition, the live-work units will be required to comply with 

the operational requirements of Zoning Code Section XI-10-13.12.  

 

2. The proposed use is consistent with the Milpitas General Plan; and 

 

See discussion above.  

 

3. The proposed use is consistent with the Milpitas Zoning Ordinance. 
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See discussion above. 

 

Section 5: Major Tentative Map Findings (Section XI-1-20.01) 

 

1. The tentative subdivision map is consistent with the Milpitas General Plan 

 

As discussed in detail in the staff report and herein, the subdivision map complies with the TC 

Zoning District and to the development standards of the General Plan.  The proposed Project 

type, density and size are all consistent with the Town Center General Plan Land Use 

Designation. 

 

Section 6: Planned Unit Development (XI-10-54.07) 

 

1. Development of the site under the provisions of the Planned Unit Development will result 

in public benefit not otherwise attainable by application of the regulations of general 

zoning districts. 

 

The proposed Project includes a high quality architectural style and finishes, as conditioned, not 

found in the immediate area and the improved streetscape improvements on Milpitas Boulevard 

will enhance the pedestrian realm along the project frontage. The proposed Project will be 

providing live-work units which will provide the opportunity for residents to work from home, 

while reducing peak hour trips to and from the site.  

 

2. The proposed Planned Unit Development is consistent with the Milpitas General Plan 

 

The proposed Project is consistent with the Town Center designation for residential density and 

the use and is consistent with other provisions of the General Plan as discussed above. 

 

3. The proposed development will be in harmony with the character of the surrounding 

neighborhood and will have no adverse effects upon the adjacent or surrounding 

development, such as shadows, view obstruction or loss of privacy that are not mitigated 

to acceptable levels. 

 

The proposed Multi-Family Residential development is consistent with the residential 

Cobblestone project to the south (currently under construction), and existing residential uses to 

the west of the site and will not have a negative impact on adjacent properties. The proposed 

buildings will blend with the neighborhood by providing varied setbacks and roof forms and 

quality materials. The existing banks across the shared access driveway will not be negatively 

impacted by the Multi-Family Residential buildings since they have been designed to include the 

live-work units on these frontages. 

 

Section 7:  Urgency Ordinance (240.2) Exception  

On August 26, 2014, the City Council adopted Urgency Ordinance No. 240.2 which 

implemented water use restrictions. Specifically as it relates to this project, the Urgency 

Ordinance prohibited the use of potable water for the installation of new landscape unless it is 
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served by Reclaimed Water (5.07). Section 5.08 of the Urgency Ordinance allows the City 

Council to grant exceptions as needed.  The subject site is not located in an area where reclaimed 

water is currently available for use and therefore they must use potable water for all on-site 

irrigation.  All new developments, especially residential, need to provide landscaping and onsite 

amenities such as useable open space. Since potable water is the only source for irrigation and 

landscaping area is minimal, staff supports the exemption request and has included a condition 

requiring the Applicant (permittee) to tie into reclaimed water if it should become available at a 

future date.  

 

Section 8: The Planning Commission of the City of Milpitas hereby adopts Resolution 

No. 14-036 recommending that the City Council approve the Vesting Tentative Map No. 

MT14-0002, Conditional Use Permit No. UP14-0023, Site Development Permit No. SD14-

0014 and Planned Unit Development No. PD14-0002 based on the above Findings and 

subject to the Conditions of Approval attached hereto as Exhibit 1 and incorporated 

herein. 
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EXHIBIT 1 

 

CONDITIONS OF APPROVAL FOR 

75 SOUTH MILPITAS BLVD 

VESTING TENTATIVE MAP NO. MT14-002, CONDITIONAL USE PERMIT NO. 

UP14-0023, SITE DEVELOPMENT PERMIT NO. SD14-0014 AND PLANNED UNIT 

DEVELOPMENT NO. PD14-0002 FOR A 25 RESIDENTIAL UNITS INCLUDING 5 

LIVEWORK UNITS.  
 

 

General Conditions 

 

1. General Compliance. The applicant and owner, including all successors in interest 

(collectively “Permittee”) shall comply with each and every condition set forth in this Permit.  

This Vesting Tentative Map No. MT14-0001, Conditional Use Permit No. UP14-0023, Site 

Development Permit No. SD14-0014 and Planned Unit Development No. PD14-0002 

(collectively “Permit”) shall have no force or effect and no building permit shall be issued 

unless and until all things required by the below-enumerated precedent conditions have been 

performed or caused to be performed and this Resolution has been recorded by the Permittee 

with the Santa Clara County’s Recorder Office and a copy shall be provided to the Planning 

Department.  (P) 

2. Effective Date.  Unless there is a timely appeal filed in accordance with the Milpitas Zoning 

Code, the date of approval of this Permit is the date on which the decision-making body 

approved this Permit.  (P) 

3. Acceptance of Permit. Should Permittee fail to file a timely appeal within twelve (12) 

calendar days of the date of approval of this Permit, inaction by Permittee shall be deemed to 

constitute each of the following: 

a. Acceptance of this Permit by Permittee; and 

b. Agreement by the Permittee to be bound by, comply with, and to do all things 

required of or by Permittee pursuant to all of the terms, obligations, and conditions 

of this Permit.  (P)   

 

4. Permit Expiration.  Pursuant to Section XI-10-64-06 of the Milpitas Zoning Code, this Permit 

shall become null and void if the activity permitted by this Permit is not commenced within 

two (2) years from the date of approval, or for a project submitted with a tentative map, 

within the time limits of the approved tentative map.  Pursuant to Section XI-10-64.06(B) of 

the Milpitas Zoning Code, an activity permitted by this Permit shall be deemed to have 

commenced when the project: (P) 

a. Completes a foundation associated with the project; or  

b. Dedicates any land or easement as required from the zoning action; or 

c. Complies with all legal requirements necessary to commence the use, or obtains 

an occupancy permit, whichever is sooner. (P) 
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5. Time Extension.  Pursuant to Section XI-10-64.07 of the Milpitas Zoning Code, unless 

otherwise provided by State law, Permittee shall have the right to request a one-time 

extension of the Permit if the request is made in writing to the Planning Division prior to the 

expiration date of the approval. (P) 

6. Project Job Account.  If Permittee’s project job account is at any time delinquent or below 

the required deposit amount, City will not continue to review or process the application until 

Permittee’s private job account is paid in full and the required deposit has been made.  

Additionally, prior to the issuance of any building permit or occupancy permit, as applicable, 

Permittee shall pay in full the project account balance and establish a remaining balance of at 

least twenty-five percent (25%) of the required initial deposit. (P) 

7. Notice.  Pursuant to California Government Code Section 66020, any protest filed in court 

relating to the imposition of fees, dedication, reservations, or other exactions to be imposed 

on the development project shall be filed within ninety (90) days after the date of the 

adoption of this Resolution.  This provision serves as notice from the local agency to the 

Permittee that the ninety (90) day period in which the Permittee may file a protest has begun 

under California Government Code Section 66020(d)(1). (P) 

8. Cost and Approval.  Permittee shall fully complete and satisfy each and every condition set 

forth in this Resolution and any other condition applicable to the project to the sole 

satisfaction of the City.  Additionally, Permittee shall be solely responsible and liable for the 

cost to satisfy each and every condition.  Permittee shall pay all required fees and charges to 

City at the rate in effect at time of building permit issuance, or, the rate in effect when the 

fees and charges are due and paid in full to City.  There is no vesting of any fees or charges 

with the adoption of this Resolution. (P) 

9. Conditions.  Each and every condition set forth in this Exhibit shall apply to the project and 

continue to apply to the project so long as the Permittee is operating the project under the 

permits and approvals in this Resolution.  (P) 

10. Compliance with Laws.  The construction, use, and all related activity authorized under this 

Permit shall comply with all applicable local, state, and federal laws, rules, regulations, 

guidelines, requirements, and policies.  (CA/P) 

11. Previous Approvals.  Permittee shall abide and continue to comply with all previous City 

approvals, permits, or requirements relating to the subject property, unless explicitly 

superseded or revised by this Permit. (P)  

12. Indemnification.  To the fullest extent permitted by law, Permittee shall indemnify, defend 

with counsel of the City’s choosing, and hold harmless City, its City Council, its boards and 

commissions, officials, officers, employees, and agents from and against any and all claims, 

demands, obligations, damages, actions, causes of action, suits, losses, judgments, fines, 

penalties, liabilities, costs and expenses (including without limitation, attorney's fees, 

disbursements and court costs) of every kind and nature whatsoever which may arise from or 

in any manner relate (directly or indirectly) to (i) City's approval of the project, including but 
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not limited to, the approval of the discretionary permits, maps under the Subdivision Map 

Act, and/or the City's related determinations or actions under the California Environmental 

Quality Act, and (ii) Permittee’s construction, operation, use, or related activity under this 

Permit.  This indemnification shall include, but not be limited to, damages awarded against 

the City, if any, costs of suit, attorneys' fees, and other expenses incurred in connection with 

such claim, action, causes of action, suit or proceeding whether incurred by applicant, City, 

and/or the parties initiating or bringing such proceeding.  Permittee shall indemnify the City 

for all of City's costs, attorneys' fees, and damages which City incurs in enforcing the 

indemnification provisions set forth in this condition.  Permittee shall pay to the City upon 

demand or, as applicable, to counsel of City’s choosing, any amount owed pursuant to the 

indemnification requirements prescribed in this condition. (P/CA) 

13. Revocation, Suspension, Modification.  This Permit may be suspended, revoked, or modified 

in accordance with Section XI-10-63.06 of the Milpitas Zoning Code.  (P) 

14. Severability.  If any term, provision, or condition of this Permit is held to be illegal or 

unenforceable by the Court, such term, provision, or condition shall be severed and shall be 

inoperative, and the remainder of this Permit shall remain operative, binding, and fully 

enforceable. (P) 

15. Permittee shall develop the approved project in conformance with the approved plans 

approved by the Planning Commission on (December 10, 2014), in accordance with these 

Conditions of Approval. Any deviation from the approved site plan, elevations, materials, 

colors, landscape plan, or other approved submittal shall require that, prior to the issuance of 

building permits, the Permittee shall submit modified plans and any other applicable 

materials as required by the City for review and obtain the approval of the Planning Director 

or Designee.  If the Planning Director or designee determines that the deviation is significant, 

the owner or designee shall be required to apply for review and obtain approval of the 

Planning Commission or City Council, as applicable, in accordance with the Milpitas Zoning 

Code. (P) 

16. Compliance with Fire Department and CA Fire Code.  The Project shall comply with the 

requirements of the Milpitas Fire Department and the CA Fire Code.  Changes to the site 

plan and/or building(s) requires review and approval by the Fire Department. (F) 

17. Written Response to Conditions. The Permittee shall provide a written response to the 

Conditions of Approval indicating how each condition has been addressed with the building 

permit application submittal. (ALL)  

 

Project Specific Conditions 

 

18. Relocation. The applicant shall continue to work with tenants and follow through with the 

negotiated terms for each tenant. The applicant shall provide documentation indicating the 

negotiated terms of each remaining tenant and the recordation of the Final Map shall not 

occur unit the last tenant has relocated from the site per the negotiated terms. (P) 
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19. Architecture. Prior to submittal of building permit application, the Permittee shall revise the 

buildings to address the following: 

a. Building 801 - Modifications to the front elevation including the following: 

i. Units 31, 41 & 51 shall include a metal awning over the second floor balcony 

windows. 

ii. Units 31, 41, 51 & 52 shall include a metal awning element over the larger third 

floor windows.  

iii. Units 31, 41, 51 & 52 shall have an enhanced cornice treatment on the front parapet 

including any combination of additional thickness, width and color treatment.  

b. Windows - All windows located within a stucco wall face shall provide a minimum 

recess of 1-2 inches to provide a shadow line on the façade.  

c. First Floor Rear Façade - The first floor rear façade of each building shall be further 

enhanced to break up the amount of stucco along the first floor and to provide further 

definition for each unit.  

d. Stucco - All stucco finishes shall be a smooth sand finish (20/30 grade or smoother).   

e. All live work units shall use store front glazing systems for the live work area frontage.  

f. All garage doors shall have glazing along the top panels to allow visibility into the 

garages.  

g. All vent shall be vented through the roof of the units, side venting is not allowed.  

h. Air Conditioning units shall be placed on the roofs of each townhouse building and 

shall be screened from view.  

 

20. The ADA parking space adjacent to building 802 shall include a ramp or lift to provide 

access from the parking space to the live work units in building 902 & 901, subject to 

approval of the Building Official. If C3 areas are modified, the Permittee shall provide 

updated Stormwater Plans and 3rd Party Certification with the building permit application. 

(B) 

21. All exterior lighting fixtures shall be used, black and of architectural style to complement the 

iron railing. Final material, color and design of lighting will be at the discretion of the 

Planning Division during building permits application review.  (P) 

22. Pedestrian scaled lighting shall be incorporated along South Milpitas Blvd. (P) 

23. All roof gutter and down spouts to match or compliment house trim. (P) 

24. All materials, colors, and finishes shall be subject to Planning Division approval during 

building permits application review. (P) 

25. Decorative, colored, paving or pavers shall be incorporated at the entryways, and at the 

corner plaza area.  All final materials, colors, and finishes shall be subject to Planning 

Division approval during building permit and improvement plan review. (P) 

26. Live-Work Units:  The Live-Work Units located within the Project shall comply with the 

requirements of the Milpitas Zoning Code, and specifically, shall comply with the 



Resolution No. 14-036  Page 12 

requirements set forth in Section 10-13.12 of the Milpitas Zoning Code, as may be amended 

from time to time.  Additionally, the Live-Work Units shall comply with the following: 

a. Commercial windows shall not use dark tinting.  Light tinting permitted. 

b. All the canopies shall be of rectangular shape and utilize a durable material.  

c. Awnings are not allowed to display signage or logos, nor be internally 

illuminated.  

d.  Store front wall lighting shall be subject to Planning Staff’s approval.  

e. The roof material shall be a color that compliments the building color. 

 

27. Live-Work Building Signage: 

a. Signage shall be architectural dye cut metal letters.   

b. Signage shall be front illuminated with architectural grade and quality gooseneck 

lighting or similar style.  

c. Signage shall be located over the storefront door, and awning as shown on the 

live-work elevation exhibit. (P) 

 

28. Utilities. The utilities located in front of building 801 shall be adjusted to minimize the visual 

appearance of the equipment along the frontage. This may result in the relocation of some 

utilities to spread them out along the frontage. The landscape plans shall be updated 

accordingly to provide screening and to minimize the visual appearance of the equipment. (P) 

29. Landscaping. A final landscaping plans shall address the following items and it shall be 

subject to review and approval by the Planning Director prior to issuance of any building 

permit or off-site improvement plans (whichever occurs first): 

a. The sidewalk treatment on Milpitas Boulevard shall be changed to provide an 8.5 foot 

wide sidewalk as measured from face of curb and a 4’x6’ tree well. The Permittee 

shall update the plan drawings as needed to indicate compliance with this condition. 

Some flexibility to tree well locations may be allowed for existing joint trench 

conflicts.  

b. The planter bed located in the southeast corner of the site shall include landscaping 

and a tree to match the north side of the guest parking area.  

c. The Permittee shall evaluate the feasibility of adding clumping bamboo in the planter 

bed along south property line in front of the sound wall.  

d. All street trees along S Milpitas Blvd. and Los Coches Street subject to review and 

approval of staff during improvement plan review.  

e. The site shall tie to reclaimed water if it becomes available at any time either at the 

project site or to the adjacent bank sites.  (P)  

30. Park Fee.   Prior to any building permit issuance, Permittee shall pay the City park impact fee 

estimated at $479,955 based on 25 units and .19 acres needed per the City’s Subdivision 
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Ordinance.  This amount is an estimate only and there is no vesting of any fees.  Permittee 

shall pay the park fee amount in effect at the time of issuance of building permit.     

31. Lighting levels/light spill. Permittee shall provide photometric plans for the on-site 

improvements clearly indicating that the proposed lighting plan does not result in light 

overspill onto adjacent properties.   

32. Public Improvements:  Prior to final map approval, the Permittee shall obtain design approval 

and bond for all necessary public improvements along S. Milpitas Blvd including but not 

limited to the following: 

a. Utility Relocation: Underground utilities (such as joint trench conduit, utility boxes, etc.) 

shall be relocated and adjusted as necessary to accommodate a 10’ public sidewalk with 

4’ x 6’ tree grates adjacent to the back of curb. 

b. Right of Way. The Permittee shall dedicate all necessary rights-of-way and public 

easements to the City for the proposed public sidewalk improvements and utilities to the 

satisfaction of the City Engineer. 

c. Occupancy: All public improvements shall be installed and accepted prior to the issuance 

of the first Certificate of Occupancy.  

d. City Standards: All design and construction of public and private improvements shall be 

in compliance with City guidelines and standard drawings.  (E) 

 

33. Onsite Improvements.  

a. Orchid Easement. The Permittee shall not encroach in to the existing 5’ Landscape 

Easement along the westerly boundary of the site adjacent to the Orchid development 

without the written consent of the easement holder. The Permittee shall submit consent to 

the City prior to building permit issuance. 

b. Site Improvement Plan Set. Prior to any building permit issuance, the Permittee shall 

submit a complete site improvement plan set, including but not limited to a separate plan 

sheet for floodplain management, storm water control, emergency vehicle access, and 

solid waste handling. 

c. Storm Water Conrol Plan (SWCP). Prior to any building permit issuance, the Permittee 

shall revise the SWCP to show a single treatment measure for every drainage area. All 

down spouts shall be shown and labeled. The treatment summary sheet shall be updated. 

d. Raised Planters. Treated runoff from the raised planters adjacent to the public frontage 

shall be connected directly to the public storm drain system. Treated runoff that is 

subsequently exposed to pollutants or comingled with untreated runoff shall require 

further treatment prior to conveyance to the public storm drain. The Permittee shall revise 

the Storm Water Control Plan to meet this condition. 

e. Utility Meter Layout. The Permittee shall include a detail in the Site Improvement plan 

set showing the size, dimensions, and layout of all utility meters and associated 

appurtances. The layout design shall comply with all separation and access requirements. 

The permittee and City staff shall work together to comply with the intent of all 

separation and access requirements.  

f. Accessibility. The Permittee shall provide an ADA accessible route from ADA parking 

stalls to all Live-Work units. 
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g. Floodproofing. The Permittee shall provide floodproofing for the portions of all 

structures that are not removed from the Special Flood Hazard Area. The floodproofing 

details shall be included in a floodproofing submittal with the site improvement plan set 

and on the floodplain management sheet. Subject approval of City Engineer. (E) 

 

34. Transportation & Traffic Engineering:  

a. Street Surfacing. Permittee shall micro-surface the full street width of S. Milpitas Blvd 

project frontage or as otherwise agreed to with the City Engineer. 

b. Emergency Vehicle Access (EVA) Easement. Prior to any building permit issuance, 

Permittee shall acquire an EVA access easement adjoining property (TriPointe) for the 

benefit of the City in order to fulfill the EVA requirements for the development. 

c. Wheel Stops. All on-site parking stalls shall have wheel stops. (E) 

 

35. Utilities:  The Permittee shall comply with the following:  

a. Water System. Project shall be served by Santa Clara Valley Water District Zone 2.   

b. Water Service. This project shall be served by master water meters at the connection to 

the public water system.  An on-site water system owned and maintained by the property 

owners shall serve the development downstream of the master meters.  A combined 

domestic and fire water pipeline is allowed.  A separate master meter is required for the 

Live-work units. Fire hydrants shall be located along the public water main whenever 

possible.  A separate water meter is required for irrigation.  Water system shall meet all 

CDPH and City requirements, including but not limited to design, clearance, 

construction, and backflow.   

c. Construction Water. A drought ordinance is in effect due to a water supply shortage.  

Project is required to use recycled water for construction activities such as grading, 

compaction, and dust control, unless draught ordinance relieved by City Council.  

Deferred installation of landscape served by potable water and posting of bond may be 

required unless authorized by exception by City Council.  

d. Sewer Point of Connection. Provide a sanitary sewer manhole at the transition point from 

private to public.   

e. Public Utilities near Buildings. A City-owned storm drain pipeline runs parallel to and is 

in close proximity to the southerly property line and a City-owned water pipeline runs 

parallel to and is in close proximity to the northerly property line.  Proposed building 

foundations shall be located outside of utility easements and shall be designed such that 

future excavation of the City utility pipeline will not affect building stability. 

f. Service Meter Separation. Water meter vaults shall maintain a minimum separation of 

four feet from building faces and any on-site piping.  Proposed building foundations shall 

be designed such that future excavation of the City water meter vault will not affect 

building stability.   

g. Solid Waste Handling. Permittee shall provide sufficient facilities for on-site storage and 

collection of solid waste and recyclables in accordance with City guidelines.  Applicant 

shall procure sufficient service frequency.  The Permittee shall estimate the weekly 

volume of trash and recyclables, determine container sizes, provide sufficient enclosure 

space, and include utility hook-ups.  Permittee shall provide a Solid Waste Handling Plan 

showing how materials will be transferred from each dwelling unit to the trash enclosure, 



Resolution No. 14-036  Page 15 

address property management responsibility for residential container deployment and 

collection, and litter management.   Permittee shall provide sufficient curb space for all 

solid waste and recycling carts.  Curb space must be designated solely for solid waste 

collection and cannot also be used for parking.  Permittee shall demonstrate that the site 

plan provides sufficient space for the solid waste vehicle to perform collection.  CCRs 

shall clearly indicate responsibilities of homeowners including but not limited to:  cart 

storage areas, and moving carts to and from cart service areas.  CCRs shall clearly 

indicate the HOA responsibilities including but not limited to: City ordinance requires 

that HOA is responsible for solid waste service charges at developments served by master 

water meters; responding and resolving complaints involving litter, dumping, and 

scavenging; improper cart storage, and mediation between property owners regarding 

carts.  Project is not eligible for yard trims service. 

h. Solid Waste Service. Project shall subscribe to mandatory push and return solid waste 

service.  Plans shall include location of weekly homeowner setouts to insure clearance for 

vehicle traffic.  Show truck turning radius and other clearances on plans to demonstrate 

that access is sufficient.  Curbs and trees on the adjacent property may be obstacles.  

Plans shall include a detail showing trash and recycle bin size and enclosure interior 

dimensions.  City guidelines allow a minimum of 18 inches between bins and interior 

curbs; however 36 inches of clearance is necessary to insure ability to place trash in bins 

and for waste collection driver access to push bins out for service.  Plans shall include a 

reinforced concrete pad in front of the trash enclosure in accordance with City standards. 

i. Phasing. The project is proposed to be constructed in a single phase.  No occupancy shall 

be granted until all units are ready for occupancy. 

 

FEES 
 

36. Development Fees: Permittee shall submit the following items with the building permit 

application and pay the related estimated fees prior to building permit issuance:  

a. Sewer Needs Questionnaire and/or Industrial Waste Questionnaire 

b. Water Service Agreement(s) for water meter(s), detector check(s), and double check 

detector assembly. 

c. Storm water connection fee of $21,562 per acre.  

d. Water, sewer and treatment plant fees will be calculated at the time of building plan 

check submittal. 
e. Calaveras Blvd Widening Traffic Impact Fee of $235 per residential unit (in 2009 

dollars) prior to building permit issuance. Fee shall be adjusted per ENR index rate at the 

time of building permit issuance. 

 

Contact the Land Development Section of the Engineering Division at (408) 586-3328 to 

obtain the form(s). The above fees are preliminary estimates and subject to change.  There is 

no vesting of the fees with the adoption of this Resolution.  (E) 

37. Building Permit Automation Fee: Prior to any building permit issuance, Permittee shall pay 

all applicable development fees, as determined by the City Engineer in accordance with the 

most current approved fee schedule adopted by the City Council, including but not limited to, 

connection fees (water, sewer and storm), Transit Area impact fee, plan check and inspection 
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deposit, and 2.5% building permit automation fee as approved by City Council Resolution 

No. 7590.  (E) 

 

FINAL MAP 

 

38. Community Facilities District (CFD) Annexation: Prior to final map approval, Permittee 

shall submit an executed consent to annex the subject property into CFD 2005-1 and shall 

agree to pay the special taxes levied by CFD 2005-1 for the purpose of maintaining the 

public services.  The petition to annex into the CFD shall be finalized concurrently with the 

final map recordation or prior to any building permit issuance, whichever occurs first.  

Permittee shall comply with all rules, regulations, policies, and practices established by State 

Law and by the City with respect to the CFD including, without limitation, the requirements 

for notice and disclosure to future owners and residents. (E) 

39. Final Map: Prior to issuance of any building permit, the final map shall be recorded. The 

final map submittal shall meet the following requirements: 

a. Provide a current title report with your final map submittal, not more than 90 days old.  

b. All final maps shall designate all common lots and easements as lettered lots or lettered 

easements. 

c. The final map shall clearly delineate the project property line and the County right of way 

line. 

d. All final maps shall be tied to the North America Datum of 1983 (NAD 83), California 

Coordinate of 1983, zone 3. 

e. Permittee shall dedicate all necessary easements for public utilities, emergency vehicle 

access, solid waste collection, pedestrian corridors, sidewalks, trails, paths, and public 

access on the final map for acceptance by the City in compliance with the City’s 

Engineering Guidelines and the approved Tentative Map.  

f. Prior to recordation of any final map, Permittee shall submit to the City a digital copy of 

the approved final map in AutoCAD and GIS format. (E) 

 

40. Homeowners/Property Management Association:  Prior to final map approval, Permittee 

shall establish a Homeowners/Property Management Association (“Association”).  The 

Association shall be responsible for the maintenance of the landscaping, walls, buildings, 

private street lights, common area and private streets and shall have assessment power.  The 

Association shall manage the onsite water and sewer system and implement the Solid Waste 

Handling and Storm Water Control Plans. (E) 

 

CONSTRUCTION 

 

41. Improvement Plans: Prior to final map approval, Permittee shall obtain design approval and 

bond for all necessary public improvements, including but not limited to the following: 
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a. Removal and installation of new curb, gutter, and sidewalk, median modification or 

installation, signage and striping, street lights, street trees,  fire hydrants, bus stop, and 

storm, water, and sewer service installation.  

b. All improvements plans shall be prepared using Vertical Datum of 1988 (NAVD 88).  

The specific city benchmark used for the project shall be indicated on the cover sheet of 

each improvement plan set. 

c. Plans for all public improvements shall be prepared on Mylar (24”x36” sheets) with City 

Standard Title Block and developer shall submit a digital copy of the Record Drawings 

AutoCAD and GIS format upon completion of improvements to the satisfaction of the 

City Engineer.  

d. Permittee shall also execute a secured public improvement agreement.  The agreement 

shall be secured for an amount of 100% of the engineer’s estimate of the construction 

cost for faithful performance and 100% of the engineer’s estimate of the construction cost 

for labor & materials.  The public facilities such as water meters, RP backflow 

preventers, sewer clean outs, etc., shall be placed so access is maintained and kept clear 

of traffic.  (E) 

 

42. Initial Acceptance: All improvements must be installed in accordance with the City of 

Milpitas standard drawing and specification, and shall be constructed to the City Engineer’s 

satisfaction and accepted by the City prior to issuance of any final certificate of occupancy of 

any unit. (E) 

43. Utility Undergrounding: Prior to issuance of the first Certificate of Occupancy (temporary or 

final), Permittee shall underground all existing wires and overhang utilities and remove all 

related poles within the proposed development and along all street frontages. All proposed 

utilities within the subdivision shall also be undergrounded.  The improvement plans shall 

show all existing utilities within and bordering the proposed development, and clearly 

identify the existing PG&E wire towers and state wire voltage. All utility vaults, boxes, 

cabinets, and pedestals shall be identified and labeled on the improvement plans. Above 

ground utility facilities shall be underground, relocated, or screened to the satisfaction of the 

City Engineer and the Planning Director. (E) 

44. Joint Trench Relocation: The joint trench shall be relocated in the field, if necessary, to 

accommodate the approved street layout (sidewalks, trees, streetlights, etc.) to the 

satisfaction of the City Engineer and the Planning Director. All joint trench structures (vaults, 

boxes, cabinets, etc.) shall be adjusted to the final grade. (E) 

45. Encroachment Permit:  Prior to any work within the public right of way or City easement, 

Permittee shall obtain an encroachment permit from City of Milpitas Engineering Division.  

Prior to installing offsite improvements, Permittee shall obtain an encroachment permit from 

the City of Milpitas and all necessary encroachment permits from other affected agencies and 

private parties, including but not limited to, Pacific Gas and Electric, SBC, Comcast, Santa 

Clara Valley Water District, Santa Clara County road and Airport Department, and Santa 

Clara Valley Transportation Agency (VTA).   Copies of any approvals or permits shall be 

submitted to the City of Milpitas Engineering Division as a part of the encroachment permit 

review. (E) 
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46. Agency Approval:  It is the responsibility of the Permittee to obtain any necessary 

encroachment permits from affected agencies and private parties, including but not limited 

to, Pacific Gas and Electric, SBC, Comcast, Santa Clara Valley Water District and Caltrans.  

Copies of any approvals or permits must be submitted to the City of Milpitas Engineering 

Division. (E) 

47. Construction Schedule: Prior to start of any construction, Permittee shall submit a 

construction schedule and monitoring plan for City Engineer review and approval.  The 

construction schedule and monitoring plan shall include, but not be limited to, construction 

staging area, parking area for the construction workers, personnel parking, temporary 

construction fencing, and construction information signage and establish a neighborhood 

hotline to record and respond to neighborhood construction related concerns.  Permittee shall 

coordinate their construction activities with other construction activities in the vicinity of this 

project.  Permittee’s contractor is also required to submit updated monthly construction 

schedules to the City Engineer for the purpose of monitoring construction activities and work 

progress. (E) 

48. Demolition: All utilities shall be properly disconnected before the building can be 

demolished.  Show (state) how the water service(s), sewer service(s) and storm service(s) 

will be disconnected.  The water service shall be locked off in the meter box and 

disconnected or capped at main line in the street if the water meter is not to be used.  The 

sanitary sewer shall be capped at the clean out near the property line or approved location if 

it is not to be used.  The storm drain shall be capped off at a manhole or inlet structure or 

approved location if it is not to be used. (E) 

49. Maximum Slopes: All slopes adjacent to public sidewalks and streets shall be designed to a 

maximum grade of 4:1 slope. The grading design shall also provide a 1’ flat bench at the top 

and bottom of the slope adjacent to the public sidewalks, streets, or pathways. (E) 

50. Tree Removal Permit: In accordance with COMC Chapter 2, Title X (Ord. 201), Permittee 

may be required to obtain a permit for removal of any existing tree(s).  Contact the Public 

Works Department at (408) 586-2600 to obtain the requirements and forms. (E) 

51. Underground Service Alert (USA): Permittee shall call Underground Service Alert (U.S.A.) 

at (800) 642-2444, 48 hrs prior to construction for location of utilities. (E) 

52. Mailboxes: Prior to installation of mailboxes, Permittee shall obtain approval from the US 

Postal Services and submit documentation to the City for review.  Structures to protect 

mailboxes may be required as a result of the Building, Engineering and Planning Divisions 

review. (E) 

FLOODPLAIN MANAGEMENT 

 

53. Special Flood Hazard Area: The proposed development is located within the Special Flood 

Hazard Area (SFHA), and, therefore, shall comply with the National Flood Insurance 

Program (NFIP) Title 44 of the Code of Federal Regulations and the City of Milpitas (City) 

Flood Plain Management Regulations, City of Milpitas Code (COMC) Title XI Chapter 15.  
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Prior to final map approval or any building permit issuance, Permittee shall obtain a 

Conditional Letter of Map Revision (CLOMR) or a Conditional Letter of Map Revision 

based on Fill (CLOMR-F) from the Federal Emergency Management Agency (FEMA), 

conditionally approving the revised floodplain or the removal of the development from the 

SFHA.  Permittee shall also obtain a Letter of Map Revision (LOMR) or a Letter of Map 

Revision based on Fill (LOMR-F) and shall provide all elevation certificates prior to final 

building inspection or issuance of certificate of occupancy for any portion of the 

development. The proposed grading plan shall comply with the established BFE as 

determined in the final flood study report, the approved CLOMR or CLOMR-F, or the 

official FEMA Federal Insurance Rate Map (FIRM). (E) 

 

54. Floodplain Management Ordinance: Per Chapter 15, Title XI of Milpitas Municipal Code 

(Ord. No. 209.4) the lowest floor elevation (finished floor) of each structure shall be at least 

one foot above the Base Flood Elevation (BFE). The structure pad(s) shall be properly 

designed by a registered civil engineer and compacted to meet FEMA's criterion. In addition, 

the pad(s) shall extend beyond the building walls before dropping below the base flood 

elevation, and shall have appropriate protection from erosion and scour. All electrical 

equipment, mechanical equipment, and utility type equipment servicing the structure shall be 

located above the BFE, or shall be flood proofed, and shall be constructed to prevent damage 

from flooding events. Any trailers, modular buildings, or pre-manufactured dwelling units 

located on this site for periods of time greater than one year, shall be adequately anchored to 

resist flotation, collapse and lateral movements per Floodplain Management Ordinance. The 

Permittee's civil engineer shall complete and submit several FEMA Elevation Certificates to 

the City at different stages of the construction.  Flood insurance is required for any 

construction that is financed with government backed loans. (E) 

55. Flood Study: Prior to final map approval or any building permit issuance, Permittee shall 

submit a Flood Study for the project demonstrating, to the satisfaction of the City Engineer, 

that the proposed development has NO adverse impact to the surrounding flood plain within 

the SFHA and to flood carrying capacity of the area. The study should include cumulative 

effects of existing and proposed developments demonstrating the combined effects will not 

increase the water surface elevation of the Base Flood (BFE) more than one foot at any point.   

For the AO Flood Zone, the flood study is required to establish the BFE, and set the building 

elevation accordingly. The flood study shall be consistent with the requirements in 

accordance with Title 44 of the Code of Federal Regulations by establishing a hydraulic 

model and HEC-RAS.  (E) 

56. Drainage Study: Prior to final map approval or any building permit issuance, Permittee shall 

submit a final grading plan and hydrologic/hydraulic study prepared by a registered Civil 

Engineer, consistent with the approved CLOMR. The drainage study shall analyze the 

existing and ultimate conditions and facilities. The study shall be reviewed and approved by 

the City Engineer and Permittee shall satisfy the conclusions and recommendations of the 

approved drainage study. (E) 

57. Elevation Certificates: Permittee shall submit an elevation certificate for each lot or structure 

that is to be removed from the SFHA: 
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a. Prior to any grading permit issuance, based on an approved grading plan. This elevation 

certificate shall contain all proposed grades applicable and shall be required in order to 

receive community acknowledgement for the CLOMR or CLOMR-F application. 

b. Prior to building foundation pour, based on finished formwork while the building is under 

construction. If Permittee intends to apply for a LOMR or LOMR-F prior to finished 

construction, this elevation certificate shall be submitted after the foundation pour and 

shall be based on existing finished floor and adjacent grades. It shall be required in order 

to receive community acknowledgement for the LOMR or LOMR-F application. 

c. Prior to occupancy of each building or structure, based on finished construction. This 

elevation certificate shall contain all required finished grades and shall be based on 

existing information.   

d. Prior to final occupancy, Permittee shall submit a binder containing all the elevation 

certificates produced for the each phase of the project. (E) 

 

CLEAN WATER 

 

58. Construction Storm Water Quality:  Permittee shall comply with the requirements of the 

National Pollution Elimination Discharge System (NPDES) permit as administered by the 

California State Water Resources Control Board (State Board) and the San Francisco Bay 

Regional Water Quality Control Board (Regional Board).  Prior to the issuance of any 

building, demolition, or grading permit, Permittee shall submit an Erosion and Sediment 

Control Plan (Erosion Control Plan) as a part of the improvement plan submittal. The erosion 

control plan shall show all construction best management practices (BMPs) and shall comply 

with the requirements of the NPDES, the Municipal Regional Permit Order R2-2009-0074 

(MRP), and the City’s stormwater and urban runoff pollution control standards and 

guidelines (City’s Clean Water Program). Permittee shall ensure that all contractors and sub-

contractors install and regularly maintain all construction BMPs as required by the approved 

erosion control plan, the COMC, and the City’s Clean Water Program. (E) 

59. Construction General Permit Compliance: Permittee shall comply with the requirements of 

the Construction General Permit as administered by the State and Regional Boards. Permittee 

shall obtain a Construction Activities Storm Water General Permit (State Permit) from the 

State Board. Prior to any construction activities and prior to the issuance of any building, 

demolition, or grading permit, Permittee shall submit: 

a. a complete Storm Water Pollution Prevention Plan (SWPPP) with the project Waste 

Discharge Identification Number (WDID) displayed on the cover, 

b. a copy of the approved Notice of Intent (NOI) from the State Board, and 

c. an erosion control plan and a site monitoring plan meeting the satisfaction of the City 

Engineer.  

 

Permittee shall ensure that all contractors and sub-contractors install and regularly maintain 

all storm water quality control measures as required by the approved SWPPP, the approved 

erosion control plan, the COMC, and the City’s Clean Water Program.  

 

Prior to final occupancy for any unit, Permittee shall submit an approved Notice of 

Termination (NOT). For phased occupancy, Permittee shall submit a Change of Information 
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(COI) or an NOT approved by the State Board that removes each phase of occupancy from 

the boundaries of the State Permit prior to the issuance of occupancy for that phase. Contact 

the State and Regional Boards for questions regarding your specific project. For general 

information, contact the City of Milpitas Engineering Division at (408) 586-3329. (E) 

 

60. Post-Construction Storm Water Quality: Permittee shall comply with the requirements of the 

MRP for post-construction storm water treatment (provision C.3 regarding new development 

and redevelopment requirements for regulated projects) and the City’s Clean Water Program.  

Permittee shall submit a final, certified storm water quality control plan (SWCP), a SWCP 

sheet, and a post-construction BMP operations and maintenance plan (O&M) in accordance 

with the City’s Clean Water Program and meeting the satisfaction of the City Engineer. (E) 

71. Storm Water Quality Control Plan (SWCP): Prior to final map approval or any building 

permit issuance, Permittee shall submit a separate final or amended existing SWCP that 

incorporates post-construction BMPs for the treatment of storm water run off from all areas 

of the parcels. The SWCP shall incorporate source control, site design, and storm water 

treatment consistent with the MRP requirements and the City’s Clean Water Program.  

a. The SWCP shall comply with all “Model Conditions of Approval for Stormwater 

Quality” as shown in the Stormwater Section of the Engineering Plans and Map 

Procedures and Guidelines, dated July 15, 2010 and are hereby incorporated as conditions 

of project approval.  

b. The final SWCP shall be certified by a third party reviewer from the MRP approved list 

of certifiers. The third party reviewer shall certify that the SWCP complies with the MRP 

requirements. A list of qualified reviewers can be found at the Santa Clara Valley Urban 

Runoff Pollution Prevention Plan (SCVRPPP) website (http://www.scvurppp-w2k.com/)  

c. O&M Plan: The final SWCP shall include an Operation and Maintenance (O&M) Plan, 

acceptable to the City Engineer, describing the operation and maintenance procedures 

needed to insure that storm water  treatment measures continue to work as intended and 

do not create a nuisance (including vector control). The plan shall include all BMP 

details, a location map, a maintenance schedule, and inspection and reporting templates. 

The treatment measures shall be maintained for the life of the project. The storm water 

control operation and maintenance plan shall include the Permittee’s signed statement 

accepting responsibility for maintenance until the responsibility is legally transferred.   

d. O&M Agreement: Prior to final occupancy, Permittee shall execute and record an O&M 

Agreement with the City for the operation, maintenance, and annual inspection of the C.3 

treatment facilities.  Permittee shall submit documentation of inspection and maintenance 

to the City’s Utility Section annually for reporting to the Regional Board. 

e. Permittee shall include language in the approved CC&R providing the City with an 

annual inspection report in conformance with the approved O&M plan and agreement.  If 

the City does not receive the report, the City will conduct the field inspection and report 

for the site and the applicant and its successor shall be responsible to pay all associated 

costs.  

f. Format: The SWCP shall comply with the City’s Standard SWCP formatting policy. 

g. All permit applications shall be consistent with the applicant’s final Storm Water Control 

Plan and approved special conditions, and shall include drawings and specifications 

necessary to implement all measures described in the approved Plan. Onsite improvement 

http://www.scvurppp-w2k.com/
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plans shall show the details and methods of construction for site design features, pervious 

pavements, self-retaining areas, treatment BMPs, permanent source control BMPs, and 

other features that control storm water flow and potential storm water pollutants. Site 

design shall limit directly connected impervious areas. Any changes to the final Storm 

Water Control Plan shall require Site & Architectural (“S” Zone) Amendment application 

review. 

h. Storm Water Control Plan Sheet:   A plan sheet shall be included in the offsite and onsite 

improvement plans for Storm Water Control. The sheet will show and label all drainage 

areas, treatment measures, drainage flow lines, high points, and low points. Each 

treatment measure shall have an independent drainage area which shall be designated. 

The sheet will provide sections and details for grading, drainage, and treatment measures. 

The sheet will include a table correlating the drainage areas to the treatment measures and 

summarizing the treatment provided.   

i. Storm Water Control Inspection:   Prior to initial acceptance of public improvements or 

initial occupancy for private improvements, the Third Party Certifier of the SWCP shall 

submit post-construction certification verifying that the post-construction BMPs have 

been installed correctly and are functioning properly. (E) 

 

UTILITIES 

 

61. Utility Protection: All existing public utilities shall be protected in place and if necessary 

relocated as approved by the City Engineer. No permanent structure is permitted within City 

easements and no trees or deep-rooted shrubs are permitted within City utility easements, 

where the easement is located within landscape areas. (E) 

62. Utility Capacity: The issuance of building permits to implement this land use development 

will be suspended if necessary to stay within (1) available water supplies, or (2) the safe or 

allocated capacity at the San Jose/Santa Clara Water Pollution Control Plant, and will remain 

suspended until water and sewage capacity are available.  No vested right to the issuance of a 

Building Permit is acquired by the approval of this land development.  The foregoing 

provisions are a material (demand/supply) condition to this approval. (E) 

63. Utility Studies: Prior to final map recordation, Permittee shall submit and obtain approval 

from the City Engineer of the water, sewer, and storm drainage studies for this development.  

These studies shall identify the development's effect on the City's present Master Plans and 

the impact of this development on the trunk lines.  If the results of the study indicate that this 

development contributes to the over-capacity of the trunk line, it is anticipated that the 

developer will be required to mitigate the overflow or shortage by construction of a parallel 

line or pay a mitigation charge, if acceptable, to the satisfaction of the City Engineer. (E) 

64. Utility Modeling: Hydraulic modeling is required to verify the capacity of the adjacent water 

and sewer system piping and determine points of connection. Permittee shall authorize the 

City to proceed with hydraulic modeling and the costs of the modeling shall be charged to 

Applicant’s PJ Account. (E) 
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65. Sanitary Sewer Discharge: Prior to any discharge into the sanitary sewer system, Permittee 

shall obtain all required industrial wastewater discharge approvals from San Jose/Santa Clara 

Water Pollution Control Plant (WPCP) by calling WPCP at (408) 277-2755. (E) 

66. Landscaping Ordinance 238: In accordance with the provisions of Chapter 5, Title VIII  

(Ordinance 238) of the COMC for new or rehabilitated landscaping areas equaling 2500 

square feet or greater, the applicant shall: 

a. Provide separate water meters for domestic water service & irrigation service.   

b. Provide separate domestic meters for each proposed use (Residential, Food Services, 

Commercial/Office). 

c. Comply with all the requirements of Ordinance 238.  

d. Submit two sets of landscape and irrigation improvement plans to the Building Division 

with the building permit plan check package.  Prior to any building permit issuance, 

Approval from the Land Development Section of the Engineering Division is required 

prior to any building permit issuance, and submittal of the Certificate of Substantial 

Completion is required prior to final occupancy inspection.  (E) 

 

Contact the Land Development Section of the Engineering Division at (408) 586-3329 for 

information on the submittal requirements and approval process. (E) 

 

SOLID WASTE MANAGEMENT & RECYCLING 

 

67. Solid Waste Handling Plan (Report): Prior to Final Map approval or any building permit 

issuance, Permittee shall submit a final Solid Waste Handling Plan that incorporates the 

following solid waste handling requirements and meeting the satisfaction of the City 

Engineer: 

a. A description of the Solid Waste Services required for the development per the 

Development Guidelines for Solid Waste Services (Development Guidelines). The 

description shall include sizing calculations, type of service (front load bins, roll-off 

compactors, etc.), size of bins, and level of service (e.g. number of pick ups per week).  

b. A description of the Solid Waste Operation at ultimate build out and for each phase of the 

development. 

c. A detail of the solid waste enclosure designed per the Development Guidelines for Solid 

Waste Services to house all service described above and all necessary equipment. The 

enclosure design shall provide adequate access for the solid waste truck, and allocate 

enough space for the solid waste truck operation without impacting the proposed private 

street.  The access to the location and size of the enclosure shall be designed to the City 

Engineer’s satisfaction and shown on the plans prior to any building permit issuance. 

d. A solid waste handling plan sheet shall be incorporated in the site improvement plan set 

containing the enclosure detail, a sizing table, a service table, a description of the solid 

waste operations, and truck turning templates for collection vehicles.  

e. The enclosure drains shall discharge to the sanitary sewer line.  Storm drain inlets shall 

be located at least 25 feet away from enclosures to prevent accidental spills from entering 

storm drains.   Enclosures are not permitted within public utility easements. 
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f. The Homeowners Association shall be responsible for solid waste handling. The Solid 

Waste Handling Plan shall include detailed, step-by-step instructions describing the 

management of solid waste from generation to disposal.  The plan shall demonstrate how 

recycling and waste will be separately handled and maintained.   

g. Permittee shall complete the construction of the new trash enclosure to serve the Project 

prior to issuance of the First Certificate of Occupancy. (E)   

 

68. Solid Waste Management: Per Chapter 200, Solid Waste Management, V-200-3.10, General 

Requirement, Permittee shall not keep or accumulate, or permit to be kept or accumulated, 

any solid waste of any kind and is responsible for proper keeping, accumulating and delivery 

of solid waste.  In addition, according to V-200-3.20 Owner Responsible for Solid Waste, 

Recyclables, and Yard Waste, Permittee shall subscribe to and pay for solid waste services 

rendered.  Prior to issuance of any certificate of occupancy, Permittee shall provide evidence 

to the City that a sufficient level of trash and recycling service has been secured using a 

Service Agreement with Republic Services (formally BFI).  After Permittee has full 

occupancy, Permittee shall contact the Republic Services commercial representative to 

review the adequacy of the solid waste level of services.  If services are determined to be 

inadequate, Permittee shall increase the service to the level determined by the evaluation. (E) 

 

69. Recycling Report, Part I: Prior to demolition permit issuance, Permittee’s contractor shall 

submit Part I of a Recycling Report on business letterhead to the Building Division, for 

forwarding to the Engineering Section. This initial report shall be approved by the City's 

Utility Engineering and Solid Waste Section (Utility Section) prior to demolition permit 

issuance. The report shall describe the following resource recovery activities:  

a. What materials will be salvaged?  

b. How materials will be processed during demolition? 

c. Intended locations or businesses for reuse or recycling.  

d. Quantity estimates in tons (both recyclable and for landfill disposal). Estimates for 

recycling and disposal tonnage amounts by material type shall be included as separate 

items in all reports to the Building Division before demolition begins.  

 

Permittee’s contractor shall make every effort to salvage materials for reuse and recycling. 

(E) 
 

70. Recycling Report, Part II: Prior to final approval of the demolition permit or any building 

permit issuance, Permittee shall submit Part II of the Recycling Report to the Building 

Division for forwarding to the Utility Section in order to confirm the information described 

on Part I of the Recycling Report, especially materials generated and actual quantities of 

recycled materials. Part II of the Recycling Report shall be supported by copies of weight 

tags and receipts of “end dumps.”  Actual reuse, recycling, and disposal tonnage amounts 

(and estimates for “end dumps”) shall be submitted to the Building Division for approval by 

the Utility Section prior to inspection by the Building Division. (E) 
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71. Demolished Material Removal: All demolished materials including, but not limited to, 

broken concrete, asphalt paving, pipe, vegetation, excess earth, building debris, and other 

unsuitable materials, etc., shall be removed from the job site for recycling or disposal by 

Permittee’s contractor, to the satisfaction of the City Engineer. Permittee’s contractor shall, 

to the maximum extent possible, reuse any useful construction materials generated during the 

demolition and construction of the site. Permittee’s contractor shall recycle all building and 

paving materials including, but not limited to roofing materials, wood, drywall, metals, and 

miscellaneous and composite materials, aggregate base material, asphalt, and concrete. 

Permittee’s contractor shall perform all recycling and/or disposal by removal from the job 

site. (E) 

PLANNING COMMISSION CHANGES 

 

72. Live-Work Units: If allowed by the Zoning Ordinance and approved by the Home Owners 

Association, the Live-Work units may convert additional living space to commercial. (P) 

73. Electrical Wiring – Solar Panels: The development shall install wiring to allow installation of 

solar panels for use in the common areas. (P) 

74. Electrical Wiring – Auto Charging: The permitee shall provide the option for wiring for 

electric car charging within each unit garage. (P) 

75. Trail Enhancements (Cobblestone): The permittee shall install 1-2 benches along the trail 

connection, enhance the planting (where feasible) and ensure ample lighting. (P) 

 

 

(P) = Planning 

(B) = Building 

(E) = Engineering 

(F) = Fire Prevention  

(CA) = City Attorney  
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SCALE: 1/8” = 1’-0”

802 BUILDING - REAR ELEVATION J
SCALE: 1/8” = 1’-0”
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SCALE: 1/8” = 1’-0”

802 BUILDING - RIGHT SIDE ELEVATION L
SCALE: 1/8” = 1’-0
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MEETING MINUTES 
 

MILPITAS PLANNING COMMISSION 

Milpitas City Hall, Council Chambers 

455 E. Calaveras Blvd., Milpitas, CA 

 

Wednesday, November 12, 2014 
 

 

I. PLEDGE OF  

ALLEGIANCE    

 

Chair Mandal called the meeting to order at 7:00 P.M. and led the Pledge of 
Allegiance. 

II. ROLL CALL/ 

SEATING OF 

ALTERNATE 

 

Commissioners 

Present: Chair Sudhir Mandal, Vice Chair Larry Ciardella, 
Commissioners Gurdev Sandhu, John Luk, Alternate Member 
Hon Lien 

Absent:     Garry Barbadillo and Rajeev Madnawat. Commissioner Morris 
was absent at roll call and arrived at 7:04 PM. 

Staff:          Steven McHarris, Johnny Phan, Shaunn Mendrin, Mary Lavelle 

III. PUBLIC FORUM Chair Mandal invited members of the audience to address the Commission 
and there were no speakers.   

IV. APPROVAL OF 

MEETING 

MINUTES 

 

Chair Mandal called for approval of the October 22, 2014 meeting minutes 
of the Planning Commission. 
 

Motion to approve Planning Commission meeting minutes as submitted. 

Motion/Second:     Commissioner Sandhu/Commissioner Luk 

AYES:            4 

NOES:            0 

ABSTAIN:     1  (Ciardella) 

V. ANNOUNCEMENTS Planning Director Steve McHarris announced that the November 26 regular 
Commission meeting is rescheduled to Monday, November 24 at 7:00 PM. 

Vice Chair Ciardella congratulated those elected into office and thanked 
those who stepped up and ran for election. Similar sentiment was expressed 
by Chair Mandal. 

VI. CONFLICT OF 

INTEREST 

Assistant City Attorney Johnny Phan asked if any member of the 
Commission had any personal or financial conflict of interest related to any 
of the items on the agenda. 
 
There were no reported conflicts. 

VII. APPROVAL OF 

AGENDA 

 

 

 

 

Chair Mandal asked if staff or Commissioners had changes to the agenda 
and there were none. 
 

Motion to approve the November 12, 2014 agenda as submitted. 

Motion/Second:     Commissioner Sandhu/Commissioner Luk 
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AYES:        6 

NOES:        0 

VIII. CONSENT 

CALENDAR 

 
NO ITEMS 

  

IX.  PUBLIC HEARING 

IX-1 75 SOUTH MILPITAS – 75 South Milpitas Blvd – SD14-0014, PD14-0002, MT14-

0002 – a request for a recommendation to City Council to approve a vesting Tentative 
Map, Site Development Permit and Planned Unit Development for 25 residential units 
including five live-work units and various grading, landscaping and site improvements 
on a 1.26 acre lot, as exempt from further CEQA review.   
 
Senior Planner Shaunn Mendrin provided a presentation to review the project details, 
showing maps with the layout of 25 townhomes including five live-work units on S. 
Milpitas Blvd. and showed the entry driveway. This development would be adjacent to 
the Cobblestone residential development to the east with its live-work units located on 
South Milpitas Blvd.  Density would be 20 dwelling units per acre, and 68 parking 
spaces were proposed with 50 in garages plus eight uncovered guest spaces.  
 
Commissioner Morris inquired about parking space detail. She also asked about water 
usage and re-used (re-claimed) water for landscaping.  
 
Chair Mandal wanted to know if there were any live-work units in Milpitas to compare 
to. Staff explained that Cobblestone next to this one was the first project where live-
work units are currently being constructed.  Mr. Mandal asked if there was a separate 
Home Owners Association from Cobblestone and staff replied yes.  
 
Commissioner Morris asked about the two year expiration of project approval. Mr. 
Mendrin responded that it was a standard time frame for approved entitlements to expire 
if building permits were not pursued. 
 
Applicant Mike Sullivan of SCS Development presented highlights of this modern 
project his firm was excited to bring to Milpitas, highlighting the mixed-use with the 
live-work component along South Milpitas Blvd. Buildings would incorporate rooftop 
solar capability.  Efficient lighting would be included, in response to Chair Mandal.  
 
Vice Chair Ciardella inquired about electric vehicle charging stations in garages, and 
Mr. Sullivan said these would be pre-wired for homeowners. 
 
Chair Mandal opened the public hearing. 
 
Speakers: 
 
Dr. Mimi Yung has a dental practice at 75 S. Milpitas Blvd, Milpitas Dental Care, 
which helped residents including low-income children. Based on a notice from her 
landlord, she must relocate her business and needed reasonable time to do so.  
 
Don Nguyen, a tenant at 75 S Milpitas Blvd, felt that senior housing and live-work 
were not compatible. He was shocked to be handed legal papers to vacate his office in 
a short time. No one received a notice about the development, and nor of this public 
hearing.  He wanted everyone to be served notice, including small businesses not just 
the developers. He asked for postponement of approval and asked for six months time 



 

Planning Commission Meeting Minutes 
November 12, 2014 

Page 3 

by the building owner to be allowed to move out.  He sought help to re-locate his 
business. 
 

Motion to close the public hearing.  
 

Motion/Second:     Commissioner Sandhu/Commissioner Luk 
 
AYES:        6 

NOES:        0 
 
Chair Mandal asked about the notification done for this project, and how many days in 
advance and to whom notices were sent. Staff explained that ten days notification was 
given to property owners and residents within a specified number of feet proximity, and 
a sign at the site was posted. Assistant City Attorney Johnny Phan responded that ten 
days before the hearing, residents and properly owners were notified, and signs onsite 
would have notified businesses at that location.  
 
Developer Mike Sullivan was very concerned with what he heard from a business owner 
at this site. He had been working closely with the current building owner, and the 
tenants, who were given 60 or 90 days notice to vacate. He realized he needed to work 
further with the seller of the property. 
 
Commissioner Luk asked some questions about the tenants, the lease details, and proper 
noticing. He remarked it was an issue between landlord and tenants. 
 
Commissioner Morris wanted more information about the signs posted on site and what 
community outreach by staff was done. Planning Director McHarris responded further, 
with the recent history about the building site. He reported that the Planning 
Commission has the option to continue this item to respond to the noticing concerns of 
the business owners. 
 
Attorney Phan explained the authority of the Planning Commission and the City 
Council, on the issues, but not of the lease details between tenants and land owner. It 
may be necessary to gather more facts to learn the impact to the community, so that 
Commissioners could make an informed decision.  Mr. McHarris believed there was 
perhaps inaccurate information or miscommunication regarding the vacancy of the 
existing building.  
 
Vice Chair Ciardella asked staff if the public hearing was closed, could they hear from 
people (speakers) again. Attorney Phan said the Commission could vote to re-open the 
public hearing, if desired.   
 
Vice Chair Ciardella moved, Commissioner Morris seconded, to re-open the public 
hearing to hear from a tenant. The motion failed on a vote of 3 AYES (Ciardella, 
Morris, Lien) and 3 NOES (Luk, Sandhu, Mandal). 
 
Chair Mandal supported the project overall while he remained concerned about those 
who have a business in that building, and those dependent upon those businesses, 
including medical care. All the facts were needed. He understood that the applicant was 
willing to work with tenants further so he would like to postpone this item for future 
consideration.  
 
Commissioner Morris agreed with Chair Mandal, especially to get all the tenant facts.  
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Vice Chair Ciardella inquired if the Commission postponed to a date uncertain, what 
date then would be reasonable.  Mr. McHarris replied it could be several weeks.   
 
Commissioner Luk stated this was a good project, but what was going on legally 
between the landlord and tenants, he did not really comprehend. It was a legal issue 
between landlord and tenant, not for the Commission to decide. 
 
Chair Mandal remarked that the property owner had a right to develop his property.  He 
agreed with Mr. Luk that the City was not involved between the landlord and his 
tenants. It was necessary to do fact finding, to provide more information to the Planning 
Commission, and have the applicant sort it out and then return to the commission to 
reconsider. 
 

Motion to table the project proposal for 75 S. Milpitas Blvd. until an indeterminate time 
until all are facts and information is gathered, and later presented to the Commission. 
 
Motion/Second:     Commissioner Morris/Commissioner Sandhu 

AYES:          6 

NOES:          0 

ADJOURNMENT The meeting was adjourned at 8:03 PM to the next meeting scheduled on Monday, 
November 24, 2014 (with no regular meeting planned for Wednesday, November 26). 

 

Motion to adjourn to the next meeting on November 24, 2014  
 
Motion/Second:     Commissioner Sandhu/Vice Chair Ciardella 
 
AYES:        6 

NOES:        0 

 

 

Meeting Minutes submitted by  
City Clerk Mary Lavelle 
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SRE Development Company  November 20, 2014

 

Michael Sullivan 
Phone: 408‐628‐4280 

mike@srecompany.com 

Mr. Steven McHarris 
Mr. Shaunn Mendrin 
City of Milpitas Planning 
455 East Calaveras Blvd 
Milpitas, CA 95035 
 
RE:   75 S Milpitas Boulevard: Planning Commission Meeting 

Gentlemen: 
 
I am writing  to provide an update  regarding  the  tenant concerns  that were vocalized  in  connection with  the 
above‐referenced property at our Planning Commission meeting on November 12, 2014.  As you are aware, the 
subject building  is approximately 50% vacant; however,  the building  is still occupied by nine  tenants on short 
term leases.  We have once again thoroughly evaluated the leases and we have also met or spoken with eight of 
the nine  tenants and continue  to outreach  to  the  remaining  tenant.   We have personally visited  the building 
twice since  last Thursday and have placed calls with  the remaining  tenant. The  following  is a summary of  the 
tenant leases, relocation assistance, and tenant outreach to date: 

1. Existing Leases:   All  leases are month‐to‐month, short term  leases with  the tenants  (two had buy‐out 
provisions that were exercised by the owner).  The tenants were largely aware that the building was for 
sale, potentially going to be sold and that they might have to vacate the property.  Notice was provided 
by a process server to vacate the building on October 24th.   A minimum of 60‐days was provided and 
many received 90‐day notices (beyond the requirements of the lease).  I have further offered additional 
time for all tenants contacted to date well into February as well as my commitment to remain flexible on 
more time if truly necessary (please see attached spreadsheet w/lease terms).   

2. Relocation  Assistance:   We  understand  that  tenants were  contacted  in  October  offering  relocation 
assistance by Sofi Choi, Senior Vice President, of Jones Lang LaSalle.  I have also introduced all contacted 
tenants  to a broker  I am associated with at Mason McDuffie Commercial and we have  jointly offered 
additional relocation possibilities for their consideration.  We are working to provide as much assistance 
as possible to make the relocation  transition as easy as possible.   Several of the tenants have already 
located new offices that are now under contract  in Milpitas (including the dental practice / the tenant 
that spoke at Planning Commission).  In fact, one of the dental practices has already started construction 
on a new dental facility in Milpitas. 

3. Tenant Outreach:   We will  continue  to  reach  out  to  tenants  through  their  transition  process while 
offering all resources available.  All of the tenants we met with (including dental practice at PC meeting) 
expressed their appreciation and ability to work within the new schedule that we have proposed.   

We are absolutely committed  to handling  this with  transparency and empathy as we work with  the business 
community in Milpitas.  We have disclosed to tenants that we anticipate going before Planning Commission on 
December 10th and City Council in early January.  We anticipate support from these tenants as we move forward 
and  we  thank  staff  in  advance  for  helping  us  meet  this  schedule.    Please  let  us  know  if  any  additional 
information is required. 

Thank you, 

 
Michael Sullivan 
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75 S Milpitas Blvd Tenant Summary

Tenant Use Suite SF Term  Notice Provided Relocation

Vacant Office 103 2099 ‐ ‐ ‐

Vacant Office 107 948 ‐ ‐ ‐

Vacant Office 112 3315 ‐ ‐ ‐

Real West Properties Real Estate 115 949 Month to Month 30 days Oct 24 (116 Days) Plans to relocate

Dr. Ngo/Milpitas Dental Dental 108 1540 Month to Month 30 days Oct 24 (116 Days) Under contract for new condo/relo within Milpitas

Vacant Office 114 450 ‐ ‐ ‐

Vacant Office 201 400 ‐ ‐ ‐

Soriano/Lifeline Real Estate 208 400 90 days Oct 24 (116 Days) Currently locating space

Vacant Office 200 1060 ‐ ‐ ‐

United Capital Group* Real Estate 216 3023* Month to Month 30 days Oct 24 (116 Days) Planning to retire

Dr. Jeong/Crystal Dental 212 992 Month to Month 30 days Oct 24 (116 Days) Moving to Shappell (under construction;new lease)

En Yong Foundation Office 218 1594 Month to Month 30 days Oct 24 (116 Days) Currently locating space

Stephanie Vo Insurance 216 300 Month to Month 30 days Oct 24 (116 Days) Contacted 2+

Convergent Consulting 220 1005 Month to Month 30 days Oct 24 (116 Days) Currently locating space

Dr Pan/Appletree Psychologist 220 1195 90 days Oct 24 (116 Days) Currently locating space

*tenant uses only a portion of the space shown

Early Termination due to 

Sale/Tenant payment per lease.  Min 

Early Termination due to 

Sale/Tenant payment per lease.  Min 

Notice Required 

per lease
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JLL 
2300 Geng Road Suite 100 Palo Alto CA 94303 
tel +1 650 815 2200 fax +1 650 815 2201  

 
 
 
 
 
December 4, 2014 
 
Mr. Steve McHarris 
Planning and Neighborhood Services Director  
455 East Calaveras Blvd. 
Milpitas, CA. 95035 
 
Ref: 75 South Milpitas Blvd. Tenant Outreach  
 
Dear Mr. McHarris: 
 
This letter serves as a summary of the Tenant Outreach progress and summary report to City 
staff following the previous Planning Commission hearing during which concerns were raised on 
the relocation of current building tenants. 
 
In summary, the Applicant, Mr. Mike Sullivan and his real estate broker together with myself 
and Jones Lang LaSalle (JLL) support team reached out to all current tenants (although at this 
time the building is approximately 50% vacant). Outreach and services provided included in 
person meetings and calls by Mr. Sullivan with/to all tenants, understanding their timeline needs, 
suitable requirements, providing commercial real estate leasing leads and time extension 
solutions to better facilitate their transition.  All of this was coupled with the JLL  leasing 
solution services for tenants requesting such assistance beginning back in October. We are happy 
to note Tenants responded well and we believe we have successfully resolved any outstanding 
concerns.  
 
Mr. Sullivan’s efforts coupled with agreements with building Owner, allow tenants needing 
additional time, on an as-need basis, to continue their tenancies on premise until mid/latter part 
of February 2015. Lease modifications will be forthcoming to reflect the time extensions. 
 
In particular, the speakers at the Planning Commission representing Milpitas Dental   are now 
under contract to purchase a medical condominium in Milpitas, with City approved construction 
plans in hand. They are awaiting close of escrow to commence construction. The Tenant 
expressed their satisfaction with the Applicant’s outreach and appreciates Mr. Sullivan’s direct 
style in problem solving.  They are working to extend the tenancy to end of February, 2015.   
Crystal Dental’s new office is already well under construction at this writing.  Appletree Services 
(psychological services) is actively seeking a new space in Milpitas and are very comfortable 
with the mid February 2015 vacating time frame.  
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JLL 
2300 Geng Road Suite 100 Palo Alto CA 94303 
tel +1 650 815 2200 fax +1 650 815 2201 

We will continue to monitor the transitional time frames and be in contact with the building 
tenants to facilitate the going forward process jointly with the property owner and Mr. Sullivan. 
We would like to thank the staff and city leaders for your valuable time and working with us. 

Sincerely, 

Sofi Choi 
Senior Vice President 
Jones Lang LaSalle 

Cc: Mr. Shaun Mandrin, City of Milpitas 



December 18,2014

MichaelSullivan
Sullivan Real Estate Company

RE:City Street Tree ptan. Milpitas, California
Proposal for Landscape Architectural Services

Dear Mr. Sullivan:

R3.Studios, lnc. is pleased to submit this proposal to Sullivan Real Estate Company ("Client,,)
fo. r the City of Milpitas Street Tree Plan. (';Project") Mitpitas, Santa Clara Countv, Ciliorni,("Property"). This proposal includes services-for tire ttittowing areas of the prolect;

1. City Street Tree plan

The proposed scope of work is based on the citizens Advisory committee Map and
instructions flom City staff. R3 Studios, lnc. shall render the following described services to
the sullivan Real Estate company as ouilined within the following:

l. Site Analysis, preliminary Design phase:

R3 Studios, lnc. services for the Site Analysis, Preliminary Design Fhase shall include
the following:

A. Basic Services:

1. Accumulate and review basic and technical data regarding the project and
Property which are available to Client and would bdrelevint to R3 studios, lnc.
services as described in this proposal.

2. Meet with client and other team members to discuss concepts, budgets,
milestone qa.tes, project schedules and priorities; attend meetings,,riittr itient,
citizens Advisory commiftee and city of Mitpitas ptanning Department. 

- -

3. $ite orientation visit to make field notes regarding the existing site and
sunounding environment.

4- Review citizens Advisory committee map and recommendations.

a. Eased on information and design requirements, R3 Studios, lnc. shall
prepare Preliminary site plan exhibits for review and acceptance by
client and agency at appropriate scales consistent with the design
theme being developed for the project and coordinated via meetings
with client and client's consultants. Exhibits will indicate elements
such as generalsite layout, building footprints and lot lines, common
areas including paving area, walkways, sidewalks, parking areas,
proposed street tree locations,

R3 Studios, lnc. shall deliver the following exhibits to Client;
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Prepare One (1) overall rendered site plan for the proposed street

trees, including streets, street names, Buildings, Sidewalks and

Common Areas as available. Plan shall utilize Google Earth map as
base.

Prepare one (1) sheet illustrating specific installation (planting) details
for City Street Trees. Details shall illustrate installation procedures in

concrete sidewalk and planting areas.

Prepare one (1) sheet with various notes including site conditions for
installation on specific streets, future wayfinding and entry
monumentation, coordination with existing and proposed utilities and
site fumiture.

Attend meetings and hearings including the City of Milpitas staff,
Planning Commission Citizens Advisory Committee and City Council
hearings,

Provide follow-up administration and continuation of design
coordination with Client and consultant team in order to further define
the Project direction into the next phase.

Six (6) meetings are included in this Phase. Additional meetings beyond six (6)

will be invoiced hourly on a time and material basis consistent with the personnel

hourly rates.

Exhibits:

1. City Street Tree Plan, Details and Notes

Deliverables:

a. ttems b through d above at various scales. Final submittal will be in
11"x17" format.

Agency Review Phase:

R3 Studios, lnc. services for the Agency Review Phase shall consist of the following:

a. Coordinate landscape services with Client and consultant team members for the
purpose of responding to agency plan check comments;

Provide for a maximum two (2) review submittals to the Gity of Milpitas for
the Gity Street Tree Plan, Details, and notes and revise Exhibits so that they
reasonably conform to the satisfaction of the City Planning Department and
Gitizens Advisory Committee. Exhibit reviews beyond two (2) shall be
provided on a Time and Material basis consistent with the hourly petsonnel
rates.

b.

c.

e.



1il. Responsibility of the Client:

Client shall provide R3 Studios, lnc. with all reports, existing plans, surveys including

tocations of any underground pipes, wires, conduits, cables or other structures such

as fiber optics, irrigation, wells and all other data relative to the design of the Project

and full information as to the Client's requirements. R3 Studios, lnc. shall be entitled to

rely upon the accuracy and completeness of the items provided by Client;

Client shall review plans, specifications, estimates, and other documents presented by

R3 Studios, lnc. and expeditiously render decisions, and give prompt notice to

R3 Studios, lnc. at any time Client observes or otheruvise becomes aware of any error,

omission, or defect in the Project and;

Exclusions:

The following areas are not part of this Project and are excluded from R3 Studios, lnc.

Basic Services.

Design of community lighting including photometric plans, wayfinding
and community signage;
lmprovement Plans;
Utility Design;
Exhibit reviews in addition to two (2).

Design Development;
Construction Documents.

Schedule:

R3 Studios, lnc. shall render its services as expeditiously as is consistent with

professional skill and care. During the course of the Proiect, anticipated and

unanticipated events may impact any Project schedule'

Sub-consultants:

R3 Studios, Inc. shall retain the following sub-consultants as a part of their services:

a. None

Payment Schedule:

R3 Studios, lnc. Basic Services compensation is based on current program

information and subject to change in actual execution should modifications arise in

Project scope;

R3 Studios, lnc. fees shall be billed monthly as time is expended on the project and
payable upon receipt by the Client. The Billing Schedule shall be as follows:

Citv Street Tree Exhibits. details and Notes:

IV.

ct-

b.

c.
d.
e.
f.

V.

vl.

vil.

Site Analysis, Preliminary Design Phase:
Agency Processing Phase:

Professional Services Sub Total:

Total Contract Amount:

$13,500.00
$ 400,00

$,l3,900.00

$13"900.00



vil.

R3 Studios, lnc. Basic Services compensation is based on current program
information and subject to change in actual execution should modifications arise in
Project scope

R3 Studios, lnc. fee shallbe billed monthly as time is expended on the project and
payable upon receipt by the Client. The Billing Schedule shall be as follows:

Hourly services shall be billed at the following hourly personnel rates:

1. Principal
2. Sr. Project Manager
4. CAD I Draftsperson
5, ClericatStaff

$ 195.00 per hour
$ 135.00 per hour
$ 100.00 per hour
$ 70.00 per hour

Reimburcable Expenses

Reimbursable expenses are included in Total Contract Amount

Additional Services

The following items are not included in R3 Studios, lnc. Basic Services. Additional
Services beyond R3 Studios, lnc. Basic Services may be provided if requested by
the Client and confirmed in writing by R3 Studios, lnc. Additional Services may
include the following services:

a. Revisions to plansidocuments when inconsistent with approvals or
instructions previously given by the Client, including revisions made
necessary by adjustments in the Client's program or Project budget;

b. Revisions required by the enactmenl interpretation or revision of codes,
laws or regulations subsequent to the preparation of such documents; or

c. Revisions of the plans, specifications, or other contract documents when
the revisions are required because instructions by client are inconsistent
with approvals or instructions previously given or changes to the P@ect;

d. Additional Exhibits or Extensive Changes to the exhibits requested by the
City, Client or Agencies above and beyond scope of work listed in section
lll, including additional exhibits due to changes by the client or client's
consultants over the listed quantity or changes in the scope of work that
would dramatically affect or alter the site plans;

e. Providing services not otherwise included in this Agreement nor
customarily furnished in accordance with generally accepted landscape
architectural practice;

f. Revisions or changes to existing designs not listed above.

g. Design Development and Construction Documents;

h. Additional Landscape Exhibits including Street Tree locations for other
City streets not listed in the above.

lx.



RESOLUTION NO. ___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING VESTING 
TENTATIVE MAP NO. MT14-0002, CONDITIONAL USE PERMIT NO. UP14-0023, SITE DEVELOPMENT 
PERMIT NO. SD14-0014 AND PLANNED UNIT DEVELOPMENT NO. PD14-0002 FOR 25 RESIDENTIAL 

UNITS INCLUDING 5 LIVE-WORK UNITS LOCATED AT 75 SOUTH MILPITAS BOULEVARD  
 

WHEREAS, on August 19, 2014, an application was submitted by Michael Sullivan, SRE Development 
Company (“Applicant”), at 145 Pine Wood Lane, Los Gatos, CA 95032, for a development proposal for a 25 unit 
townhouse residential subdivision on a 1.26 acre site with associated site improvements located at 75 South Milpitas 
Boulevard (“Project”). The property is located within the Town Center (TC) Zoning District (APN: 086-28-050); and 

 WHEREAS, the Planning Division completed an environmental assessment for the Project in accordance with 
the California Environmental Quality Act (CEQA), and recommends that the City Council determine this Project is 
exempt under CEQA Guidelines Section 15332 (Infill Development Project); and 

WHEREAS, on November 12, 2014, the Planning Commission held a duly noticed public hearing on the subject 
application, and considered evidence presented by City staff, the applicant, and other interested parties and continued the 
proposed Project to a date uncertain to allow time for the applicant to work with the remaining tenants on relocation of 
their businesses; and 

 
WHEREAS, on December 10, 2014, the Planning Commission held a duly noticed public hearing on the subject 

application, and considered evidence presented by City staff, the applicant, and other interested parties and adopted a 
resolution recommending the City Council approve Major Tentative Map No. MT14-0002, Site Development Permit No. 
SD14-0014, Condition Use Permit No. UP14-0023, and Planned Unit Development No. PD14-0002 for the Project; and 

 
WHEREAS, on January 6, 2015, the City Council held a duly noticed public hearing on the subject application, 

and considered evidence presented by City staff, the applicant, and other interested parties; and 
 
NOW THEREFORE, the City Council of the City of Milpitas hereby finds, determines and resolves as follows: 
 
1. The City Council has duly considered the full record before it, which may include but is not limited to 

such things as the City staff report, testimony by staff and the public, and other materials and evidence 
submitted or provided to the City Council.  Furthermore, the recitals set forth above are found to be true 
and correct and are incorporated herein by reference.  

 
2. The City Council finds the proposed Project is categorically exempt under the provisions of the CEQA 

Guideline Section 15332 (Infill Development Project) because the proposed Project meets the conditions 
described in that Section based on the Findings of Approval and subject to the Conditions of Approval 
attached hereto as Exhibit 1.  As further described in the staff report and in this Resolution: 

 
a) The proposed Project is consistent with the General Plan and policies as well as zoning designation 

and regulations; 
b) The proposed Project occurs on a site of no more than five acres substantially surrounded by urban 

uses; 
c) The proposed Project site has no value as habitat for endangered, rare or threatened species; 
d) Approval of the proposed Project would not result in any significant effects related to traffic, noise, 

air quality, or water quality; 
e) The site can be adequately served by all required utilities and public services. 

 
There is no substantial evidence that the proposed Project will have a significant effect on the 
environment in that the proposed Project will result in an increase of 25 units which will have a negligible 
effect on traffic based International Traffic Engineers (ITE) estimates for the Project and credit for the 
existing office use, since the Project would result in a decrease in traffic impacts (changing from office to 
residential); the introduction of 25 new housing units on the Project site would not result in significant 
noise impacts upon adjacent uses, because noise emanating from the proposed residences would be 
typical of the neighborhood and would not result in a significant change or increase in the existing noise 
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Resolution No. ___ 

environment; the Project will be required to comply with Title 24 of the California Government Code 
which requires that the interior noise levels of multi-family units have an interior noise level of 45 dB 
DNL or lower; the impact of dust and exhaust generated by grading and excavation of future construction 
activities is temporary in nature and limited to site preparation and future construction of the new 
townhouse; the proposed Project would have limited air quality impacts resulting from the minor 
pollutant emissions related to traffic generated by the proposed Project; the Project will not violate any 
water quality standards or waste discharge requirements because it will be required to comply with the 
standard Best Management Practices which regulates discharge into the City’s storm drainage system; 
and the increase in runoff would not be large enough to cause flooding on- or off-site, all projects of this 
nature are required to comply with the City’s standard of approval relating to drainage and runoff. 
Therefore, it has been determined that the proposed Project is Categorically Exempt under CEQA 
Guideline Section 15332 (Infill Development Project).  

 
3. Site Development Permit Amendment (Section XI-10-57-03-1(F)) 

 
I. The layout of the site and design of the proposed buildings, structures and landscaping are 

compatible and aesthetically harmonious with adjacent and surrounding development.  

 
As detailed in the staff report and herein, the proposed Project is consistent with this finding because 
the proposed placement of live-work units facing South Milpitas Blvd. and the shared driveway 
provides a buffer to the busier street and adjacent commercial bank use. The residential units are 
buffered from the busier edges of the buildings. The commercial storefronts of the live-work units are 
compatible with neighboring businesses and the desired Town Center character along South Milpitas 
Blvd.  

 
II. The project is consistent with the Milpitas Zoning Ordinance. 

 
The proposed Project is consistent with this finding because the site is zoned Town Center and the 
approved use is permitted in the Town Center designation.  As described in detail in the staff report 
and herein, the proposed Project is compatible and consistent with the surrounding uses and has been 
found to conform to the zoning district and all development standards with a Planned Unit 
Development.  In addition, the live-work units also conform to performance standards of the Live-
Work Ordinance for the commercial component of units.  

 
Development Standards 
The proposed Project requires a Planned Unit Development (PUD) to allow a reduced front setback of 
10 feet where 20 feet is required. The table below indicates the project setbacks, height, parking and 
density.  

 
Table 1: 

Summary of Development Standards 
 

 Standard Proposed Complies? 

Setbacks (Minimum)    

Front  20 feet 10 feet  Yes* 

Right Side  0 feet 10 feet Yes 

Left Side 0 feet 20 feet  Yes 

Rear  0 feet 40 feet  Yes 

Density (Maximum)  1-40/acre 20/acre  Yes 

Building Height (Maximum) None 45.5 feet  Yes 

*With approval of a Planned Unit Development 



Resolution No. ___ 

 

Parking for the project complies with the Milpitas Municipal Code. The following table summarizes the 
parking required and provided for the project:  

 
Parking Standards 

Parking Ordinance Spaces 
Required 

Spaces provided 

25-2 & 3 bedroom units 50 32 - 2 car garages 
18 – 2 car tandem 

Guest parking 
(20% of total required) 

10 10 uncovered off street parking on site 

Live Work Guest 8  8 uncovered off street parking on site 

Total  68 68 
 

III. The project is consistent with the Milpitas General Plan. 

 
The proposed Project is consistent with this finding as discussed previously in the staff report, and 
because the approved use is allowed in the Town Center land use designation. The project furthers the 
goals and policies of the land use element by creating a live-work environment along South Milpitas 
Blvd. and providing additional housing to create a compact mixed-use district in the heart of Milpitas.  

 
Specifically, the project supports the following General Plan principles and policies: 

 

Guiding Principles and Implementing Policies Consistency 
Finding 

2.a-G-2:  Maintain a relatively compact urban form. Consistent 

2.a-G3:  Provide for a variety of housing types and densities that meet the 

needs of individuals and families. 

Consistent 

2.a-G-4:  The Town Center will be the “heart” of Milpitas’ civic, cultural, 

business, and professional life. 

Consistent  

2.a-I-20: Develop the Town Center as an architecturally distinctive mixed-use 

complex which will add to Milpitas’ identity and image. 

Consistent   

2.a-I-21:  Require development in the Town Center to conform to the adopted 

design principles/requirements of the Milpitas Redevelopment Agency. 

Consistent 

3.d-1-25:  Where appropriate, require new development provide public access 

points to the trail system and/or contribute to staging areas.   

Consistent 

3.d-I-27:  Require sidewalks on both sides of the street as a condition of 

development approval, where appropriate with local conditions. 

Consistent 

 
4. Conditional Use Permit Amendment (Section XI-10-57-04-1(F)) 

 
I. The proposed use, at the proposed location will not be detrimental or injurious to property or 

improvements in the vicinity nor to the public health, safety, and general welfare. 

 

As discussed in detail in the staff report and herein, the proposed live-work units and building height of 
42 feet will not be detrimental or injurious to the property in that the proposed use and building height 
is compatible with the new development adjacent to the site.  In addition, the live-work units will be 
required to comply with the operational requirements of Zoning Code Section XI-10-13.12.  

 

II. The proposed use is consistent with the Milpitas General Plan. 



Resolution No. ___ 

 
See discussion above.  

 

III. The proposed use is consistent with the Milpitas Zoning Ordinance. 

 
See discussion above. 

 
5. Major Tentative Map Findings (Section XI-1-20.01) 

 

I. The tentative subdivision map is consistent with the Milpitas General Plan. 

 
 As discussed in detail in the staff report and herein, the subdivision map complies with the TC Zoning 

District and to the development standards of the General Plan.  The proposed Project type, density 
and size are all consistent with the Town Center General Plan Land Use Designation. 

 
6. Planned Unit Development (XI-10-54.07) 

 
I. Development of the site under the provisions of the Planned Unit Development will result in public 

benefit not otherwise attainable by application of the regulations of general zoning districts. 

 

As discussed in detail in the staff report and herein, the proposed Project includes a high quality 
architectural style and finishes, as conditioned, not found in the immediate area and the improved 
streetscape improvements on Milpitas Boulevard will enhance the pedestrian realm along the project 
frontage.  The proposed Project will be providing live-work units which will provide the opportunity 
for residents to work from home, while reducing peak hour trips to and from the site.  In addition, the 
applicant will fund the development of a Master Tree Planting Plan and the planting of the first phase 
of the plan as further described in the Conditions of Approval.  

 
II. The proposed Planned Unit Development is consistent with the Milpitas General Plan. 

 

The proposed Project is consistent with the Town Center designation for residential density and the 
use and is consistent with other provisions of the General Plan as discussed above. 

 
III. The proposed development will be in harmony with the character of the surrounding neighborhood 

and will have no adverse effects upon the adjacent or surrounding development, such as shadows, 

view obstruction or loss of privacy that are not mitigated to acceptable levels. 

 
The proposed Multi-Family Residential development is consistent with the residential Cobblestone 
project to the south (currently under construction), and existing residential uses to the west of the site 
and will not have a negative impact on adjacent properties. The proposed buildings will blend with 
the neighborhood by providing varied setbacks and roof forms and quality materials.  The existing 
banks across the shared access driveway will not be negatively impacted by the Multi-Family 
Residential buildings since they have been designed to include the live-work units on these frontages. 

 
7. Urgency Ordinance (240.2) Exception. 

 
On August 26, 2014, the City Council adopted Urgency Ordinance No. 240.2 which implemented water 
use restrictions.  Specifically as it relates to this Project, the Urgency Ordinance prohibited the use of 
potable water for the installation of new landscape unless it is served by Reclaimed Water (5.07).  Section 
5.08 of the Urgency Ordinance allows the City Council to grant exceptions as needed.  The subject site is 
not located in an area where reclaimed water is currently available for use and therefore they must use 
potable water for all on-site irrigation.  All new developments, especially residential, need to provide 
landscaping and onsite amenities such as useable open space.  Since potable water is the only source for 
irrigation and landscaping area is minimal, the City Council supports the exemption request and has 
included a condition requiring the Applicant (Permittee) to tie into reclaimed water should it become 
available at a future date.  



Resolution No. ___ 

 
8. The City Council of the City of Milpitas hereby approves Vesting Tentative Map No. MT14-0002, 

Conditional Use Permit No. UP14-0023, Site Development Permit No. SD14-0014 and Planned Unit 
Development No. PD14-0002 based on the above Findings and subject to the Conditions of Approval 
attached hereto as Exhibit 1 and incorporated herein. 

 
PASSED AND ADOPTED this    day of    , 2014, by the following vote: 
 

AYES:  

NOES:  

ABSENT:  

ABSTAIN:  

 
ATTEST:      APPROVED: 
 
 
             
Mary Lavelle, City Clerk    Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
      
Michael J. Ogaz, City Attorney 



Resolution No. ___ 

EXHIBIT 1 
 

CONDITIONS OF APPROVAL FOR 75 SOUTH MILPITAS BOULEVARD VESTING TENTATIVE MAP NO. 
MT14-002, CONDITIONAL USE PERMIT NO. UP14-0023, SITE DEVELOPMENT PERMIT NO. SD14-0014 
AND PLANNED UNIT DEVELOPMENT NO. PD14-0002 FOR A 25 RESIDENTIAL UNIT DEVELOPMENT 

INCLUDING 5 LIVE-WORK UNITS  
 

General Conditions 
 
1. General Compliance. The applicant and owner, including all successors in interest (collectively “Permittee”) shall 

comply with each and every condition set forth in this Permit.  This Vesting Tentative Map No. MT14-0001, 
Conditional Use Permit No. UP14-0023, Site Development Permit No. SD14-0014 and Planned Unit Development 
No. PD14-0002 (collectively “Permit”) shall have no force or effect and no building permit shall be issued unless and 
until all things required by the below-enumerated precedent conditions have been performed or caused to be 
performed and this Resolution has been recorded by the Permittee with the Santa Clara County’s Recorder Office and 
a copy shall be provided to the Planning Department.  (P) 

2. Effective Date.  Unless there is a timely appeal filed in accordance with the Milpitas Zoning Code, the date of 
approval of this Permit is the date on which the decision-making body approved this Permit.  (P) 

3. Acceptance of Permit. Should Permittee fail to file a timely appeal within twelve (12) calendar days of the date of 
approval of this Permit, inaction by Permittee shall be deemed to constitute each of the following: 

a. Acceptance of this Permit by Permittee; and 
b. Agreement by the Permittee to be bound by, comply with, and to do all things required of or by Permittee 

pursuant to all of the terms, obligations, and conditions of this Permit.  (P) 
 
4. Permit Expiration.  Pursuant to Section XI-10-64-06 of the Milpitas Zoning Code, this Permit shall become null and 

void if the activity permitted by this Permit is not commenced within two (2) years from the date of approval, or for a 
project submitted with a tentative map, within the time limits of the approved tentative map.  Pursuant to Section XI-
10-64.06(B) of the Milpitas Zoning Code, an activity permitted by this Permit shall be deemed to have commenced 
when the project: (P) 

a. Completes a foundation associated with the project; or  

b. Dedicates any land or easement as required from the zoning action; or 

c. Complies with all legal requirements necessary to commence the use, or obtains an occupancy permit, 
whichever is sooner. (P) 

5. Time Extension.  Pursuant to Section XI-10-64.07 of the Milpitas Zoning Code, unless otherwise provided by State 
law, Permittee shall have the right to request a one-time extension of the Permit if the request is made in writing to the 
Planning Division prior to the expiration date of the approval. (P) 

6. Project Job Account.  If Permittee’s project job account is at any time delinquent or below the required deposit 
amount, City will not continue to review or process the application until Permittee’s private job account is paid in full 
and the required deposit has been made.  Additionally, prior to the issuance of any building permit or occupancy 
permit, as applicable, Permittee shall pay in full the project account balance and establish a remaining balance of at 
least twenty-five percent (25%) of the required initial deposit. (P) 

7. Notice.  Pursuant to California Government Code Section 66020, any protest filed in court relating to the imposition 
of fees, dedication, reservations, or other exactions to be imposed on the development project shall be filed within 
ninety (90) days after the date of the adoption of this Resolution.  This provision serves as notice from the local 
agency to the Permittee that the ninety (90) day period in which the Permittee may file a protest has begun under 
California Government Code Section 66020(d)(1). (P) 

8. Cost and Approval.  Permittee shall fully complete and satisfy each and every condition set forth in this Resolution 
and any other condition applicable to the project to the sole satisfaction of the City.  Additionally, Permittee shall be 
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solely responsible and liable for the cost to satisfy each and every condition.  Permittee shall pay all required fees and 
charges to City at the rate in effect at time of building permit issuance, or, the rate in effect when the fees and charges 
are due and paid in full to City.  There is no vesting of any fees or charges with the adoption of this Resolution. (P) 

9. Conditions.  Each and every condition set forth in this Exhibit shall apply to the project and continue to apply to the 
project so long as the Permittee is operating the project under the permits and approvals in this Resolution.  (P) 

10. Compliance with Laws.  The construction, use, and all related activity authorized under this Permit shall comply with 
all applicable local, state, and federal laws, rules, regulations, guidelines, requirements, and policies.  (CA/P) 

11. Previous Approvals.  Permittee shall abide and continue to comply with all previous City approvals, permits, or 
requirements relating to the subject property, unless explicitly superseded or revised by this Permit. (P)  

12. Indemnification.  To the fullest extent permitted by law, Permittee shall indemnify, defend with counsel of the City’s 
choosing, and hold harmless City, its City Council, its boards and commissions, officials, officers, employees, and 
agents from and against any and all claims, demands, obligations, damages, actions, causes of action, suits, losses, 
judgments, fines, penalties, liabilities, costs and expenses (including without limitation, attorney's fees, disbursements 
and court costs) of every kind and nature whatsoever which may arise from or in any manner relate (directly or 
indirectly) to (i) City's approval of the project, including but not limited to, the approval of the discretionary permits, 
maps under the Subdivision Map Act, and/or the City's related determinations or actions under the California 
Environmental Quality Act, and (ii) Permittee’s construction, operation, use, or related activity under this Permit.  
This indemnification shall include, but not be limited to, damages awarded against the City, if any, costs of suit, 
attorneys' fees, and other expenses incurred in connection with such claim, action, causes of action, suit or proceeding 
whether incurred by applicant, City, and/or the parties initiating or bringing such proceeding.  Permittee shall 
indemnify the City for all of City's costs, attorneys' fees, and damages which City incurs in enforcing the 
indemnification provisions set forth in this condition.  Permittee shall pay to the City upon demand or, as applicable, 
to counsel of City’s choosing, any amount owed pursuant to the indemnification requirements prescribed in this 
condition. (P/CA) 

13. Revocation, Suspension, Modification.  This Permit may be suspended, revoked, or modified in accordance with 
Section XI-10-63.06 of the Milpitas Zoning Code.  (P) 

14. Severability.  If any term, provision, or condition of this Permit is held to be illegal or unenforceable by the Court, 
such term, provision, or condition shall be severed and shall be inoperative, and the remainder of this Permit shall 
remain operative, binding, and fully enforceable. (P) 

15. Permittee shall develop the approved project in conformance with the approved plans approved by the City Council 
on January 6, 2015, in accordance with these Conditions of Approval. Any deviation from the approved site plan, 
elevations, materials, colors, landscape plan, or other approved submittal shall require that, prior to the issuance of 
building permits, the Permittee shall submit modified plans and any other applicable materials as required by the City 
for review and obtain the approval of the Planning Director or Designee.  If the Planning Director or designee 
determines that the deviation is significant, the owner or designee shall be required to apply for review and obtain 
approval of the City Council or City Council, as applicable, in accordance with the Milpitas Zoning Code. (P) 

16. Compliance with Fire Department and CA Fire Code.  The Project shall comply with the requirements of the Milpitas 
Fire Department and the CA Fire Code.  Changes to the site plan and/or building(s) requires review and approval by 
the Fire Department. (F) 

17. Written Response to Conditions. The Permittee shall provide a written response to the Conditions of Approval 
indicating how each condition has been addressed with the building permit application submittal. (ALL)  
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Project Specific Conditions 
 
18. Relocation. Permittee shall continue to work with the tenants and follow through with the negotiated terms for each 

tenant for relocation of their businesses from the Project site.  Prior to final map approval, all existing tenants shall 
have been relocated from the Project site consistent with and in accordance with the negotiated terms between the 
Permittee and the tenant. (P) 

19. Architecture. Prior to submittal of building permit application, the Permittee shall revise the buildings to address the 
following: 

a. Building 801 - Modifications to the front elevation to include the following: 
i. Units 31, 41 & 51 shall include a metal awning over the second floor balcony windows. 

ii. Units 31, 41, 51 & 52 shall include a metal awning element over the larger third floor windows.  
iii. Units 31, 41, 51 & 52 shall have an enhanced cornice treatment on the front parapet including any 

combination of additional thickness, width and color treatment.  
b. Windows - All windows located within a stucco wall face shall provide a minimum recess of 1-2 inches to 

provide a shadow line on the façade.  
c. First Floor Rear Façade - The first floor rear façade of each building shall be further enhanced to break up the 

amount of stucco along the first floor and to provide further definition for each unit.  
d. Stucco - All stucco finishes shall be a smooth sand finish (20/30 grade or smoother).   
e. All live-work units shall use store front glazing systems for the live work area frontage.  
f. All garage doors shall have glazing along the top panels to allow visibility into the garages.  
g. All vent shall be vented through the roof of the units, side venting is not allowed.  
h. Air Conditioning units shall be placed on the roofs of each townhouse building and shall be screened from 

view.  
 

20. The ADA parking space adjacent to Building 802 shall include a ramp or lift to provide access from the parking space 
to the live-work units in Buildings 902 & 901, subject to approval of the Building Official. If C3 areas are modified, 
Permittee shall provide updated Stormwater Plans and 3rd Party Certification with the building permit application. (B) 

21. All exterior lighting fixtures shall be used, black and of architectural style to complement the iron railing. Final 
material, color and design of lighting will be at the discretion of the Planning Division during building permits 
application review.  (P) 

22. Pedestrian scaled lighting shall be incorporated along South Milpitas Blvd. (P) 

23. All roof gutter and down spouts to match or compliment house trim. (P) 

24. All materials, colors, and finishes shall be subject to Planning Division approval during building permits application 
review. (P) 

25. Decorative, colored, paving or pavers shall be incorporated at the entryways, and at the corner plaza area.  All final 
materials, colors, and finishes shall be subject to Planning Division approval during building permit and improvement 
plan review. (P) 

26. Live-Work Units:  The Live-Work Units located within the Project shall comply with the requirements of the Milpitas 
Zoning Code, and specifically, shall comply with the requirements set forth in Section 10-13.12 of the Milpitas 
Zoning Code, as may be amended from time to time.  Additionally, the Live-Work Units shall comply with the 
following: 

a. Commercial windows shall not use dark tinting.  Light tinting permitted. 
b. All the canopies shall be of rectangular shape and utilize a durable material.  
c. Awnings are not allowed to display signage or logos, nor be internally illuminated.  
d.  Store front wall lighting shall be subject to Planning Staff’s approval.  
e. The roof material shall be a color that compliments the building color. 
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27. Live-Work Building Signage: 

a. Signage shall be architectural dye cut metal letters.   
b. Signage shall be front illuminated with architectural grade and quality gooseneck lighting or similar style.  
c. Signage shall be located over the storefront door, and awning as shown on the live-work elevation exhibit. 

(P) 
 

28. Utilities. The utilities located in front of Building 801 shall be adjusted to minimize the visual appearance of the 
equipment along the frontage. This may result in the relocation of some utilities to spread them out along the frontage. 
The landscape plans shall be updated accordingly to provide screening and to minimize the visual appearance of the 
equipment. (P) 

29. Landscaping. A final landscaping plan shall address the following items and it shall be subject to review and approval 
by the Planning Director prior to issuance of any building permit or off-site improvement plans (whichever occurs 
first): 

a. The sidewalk treatment on Milpitas Boulevard shall be changed to provide an 8.5 foot wide sidewalk as 
measured from face of curb and a 4’x6’ tree well. The Permittee shall update the plan drawings as needed to 
indicate compliance with this condition. Some flexibility to tree well locations may be allowed for existing 
joint trench conflicts.  

b. The planter bed located in the southeast corner of the site shall include landscaping and a tree to match the 
north side of the guest parking area.  

c. The Permittee shall evaluate the feasibility of adding clumping bamboo in the planter bed along south 
property line in front of the sound wall.  

d. All street trees along S Milpitas Blvd. and Los Coches Street subject to review and approval of staff during 
improvement plan review.  

e. The site shall tie to reclaimed water if it becomes available at any time either at the project site or to the 
adjacent bank sites.  (P)  

30. Park Fee.   Prior to any building permit issuance, Permittee shall pay the City park impact fee estimated at $479,955 
based on 25 units and .19 acres needed per the City’s Subdivision Ordinance.  This amount is an estimate only and 
there is no vesting of any fees.  Permittee shall pay the park fee amount in effect at the time of issuance of building 
permit. 

31. Lighting levels/light spill. Permittee shall provide photometric plans for the on-site improvements clearly indicating 
that the proposed lighting plan does not result in light overspill onto adjacent properties.   

32. Public Improvements:  Prior to final map approval, the Permittee shall obtain design approval and bond for all 
necessary public improvements along S. Milpitas Blvd including but not limited to the following: 

a. Utility Relocation: Underground utilities (such as joint trench conduit, utility boxes, etc.) shall be relocated and 
adjusted as necessary to accommodate a 10’ public sidewalk with 4’ x 6’ tree grates adjacent to the back of curb. 

b. Right of Way. The Permittee shall dedicate all necessary rights-of-way and public easements to the City for the 
proposed public sidewalk improvements and utilities to the satisfaction of the City Engineer. 

c. Occupancy: All public improvements shall be installed and accepted prior to the issuance of the first Certificate of 
Occupancy.  

d. City Standards: All design and construction of public and private improvements shall be in compliance with City 
guidelines and standard drawings.  (E) 
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33. Onsite Improvements.  

a. Orchid Easement. The Permittee shall not encroach in to the existing 5’ Landscape Easement along the westerly 
boundary of the site adjacent to the Orchid development without the written consent of the easement holder. The 
Permittee shall submit consent to the City prior to building permit issuance. 

b. Site Improvement Plan Set. Prior to any building permit issuance, the Permittee shall submit a complete site 
improvement plan set, including but not limited to a separate plan sheet for floodplain management, storm water 
control, emergency vehicle access, and solid waste handling. 

c. Storm Water Control Plan (SWCP). Prior to any building permit issuance, the Permittee shall revise the SWCP to 
show a single treatment measure for every drainage area. All down spouts shall be shown and labeled. The 
treatment summary sheet shall be updated. 

d. Raised Planters. Treated runoff from the raised planters adjacent to the public frontage shall be connected directly 
to the public storm drain system. Treated runoff that is subsequently exposed to pollutants or comingled with 
untreated runoff shall require further treatment prior to conveyance to the public storm drain. The Permittee shall 
revise the Storm Water Control Plan to meet this condition. 

e. Utility Meter Layout. The Permittee shall include a detail in the Site Improvement plan set showing the size, 
dimensions, and layout of all utility meters and associated appurtances. The layout design shall comply with all 
separation and access requirements. The Permittee and City staff shall work together to comply with the intent of 
all separation and access requirements.  

f. Accessibility. The Permittee shall provide an ADA accessible route from ADA parking stalls to all Live-Work 
units. 

g. Floodproofing. The Permittee shall provide floodproofing for the portions of all structures that are not removed 
from the Special Flood Hazard Area. The floodproofing details shall be included in a floodproofing submittal with 
the site improvement plan set and on the floodplain management sheet, subject approval of City Engineer. (E) 
 

34. Transportation & Traffic Engineering:  

a. Street Surfacing. Permittee shall micro-surface the full street width of S. Milpitas Blvd project frontage or as 
otherwise agreed to with the City Engineer. 

b. Emergency Vehicle Access (EVA) Easement. Prior to any building permit issuance, Permittee shall acquire an 
EVA access easement adjoining property (TriPointe) for the benefit of the City in order to fulfill the EVA 
requirements for the development. 

c. Wheel Stops. All on-site parking stalls shall have wheel stops. (E) 
 

35. Utilities:  The Permittee shall comply with the following:  

a. Water System. Project shall be served by Santa Clara Valley Water District Zone 2.   
b. Water Service. This project shall be served by master water meters at the connection to the public water system.  

An on-site water system owned and maintained by the property owners shall serve the development downstream 
of the master meters.  A combined domestic and fire water pipeline is allowed.  A separate master meter is 
required for the Live-work units. Fire hydrants shall be located along the public water main whenever possible.  A 
separate water meter is required for irrigation.  Water system shall meet all CDPH and City requirements, 
including but not limited to design, clearance, construction, and backflow.   

c. Construction Water. A drought ordinance is in effect due to a water supply shortage.  Project is required to use 
recycled water for construction activities such as grading, compaction, and dust control, unless exempt by City 
Council.  Deferred installation of landscape served by potable water and posting of bond may be required unless 
authorized by exception by City Council.  

d. Sewer Point of Connection. Provide a sanitary sewer manhole at the transition point from private to public.   
e. Public Utilities near Buildings. A City-owned storm drain pipeline runs parallel to and is in close proximity to the 

southerly property line and a City-owned water pipeline runs parallel to and is in close proximity to the northerly 
property line.  Proposed building foundations shall be located outside of utility easements and shall be designed 
such that future excavation of the City utility pipeline will not affect building stability. 

f. Service Meter Separation. Water meter vaults shall maintain a minimum separation of four feet from building 
faces and any on-site piping.  Proposed building foundations shall be designed such that future excavation of the 
City water meter vault will not affect building stability.   
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g. Solid Waste Handling. Permittee shall provide sufficient facilities for on-site storage and collection of solid waste 
and recyclables in accordance with City guidelines.  Permittee shall procure sufficient service frequency.  The 
Permittee shall estimate the weekly volume of trash and recyclables, determine container sizes, provide sufficient 
enclosure space, and include utility hook-ups.  Permittee shall provide a Solid Waste Handling Plan showing how 
materials will be transferred from each dwelling unit to the trash enclosure, address property management 
responsibility for residential container deployment and collection, and litter management.   Permittee shall 
provide sufficient curb space for all solid waste and recycling carts.  Curb space must be designated solely for 
solid waste collection and cannot also be used for parking.  Permittee shall demonstrate that the site plan provides 
sufficient space for the solid waste vehicle to perform collection.  CCRs shall clearly indicate responsibilities of 
homeowners including but not limited to:  cart storage areas, and moving carts to and from cart service areas.  
CCRs shall clearly indicate the HOA responsibilities including but not limited to: City ordinance requires that 
HOA is responsible for solid waste service charges at developments served by master water meters; responding 
and resolving complaints involving litter, dumping, and scavenging; improper cart storage, and mediation 
between property owners regarding carts.  Project is not eligible for yard trims service. 

h. Solid Waste Service. Project shall subscribe to mandatory push and return solid waste service.  Plans shall include 
location of weekly homeowner setouts to insure clearance for vehicle traffic.  Show truck turning radius and other 
clearances on plans to demonstrate that access is sufficient.  Curbs and trees on the adjacent property may be 
obstacles.  Plans shall include a detail showing trash and recycle bin size and enclosure interior dimensions.  City 
guidelines allow a minimum of 18 inches between bins and interior curbs; however 36 inches of clearance is 
necessary to insure ability to place trash in bins and for waste collection driver access to push bins out for service.  
Plans shall include a reinforced concrete pad in front of the trash enclosure in accordance with City standards. 

i. Phasing. The project is proposed to be constructed in a single phase.  No occupancy shall be granted until all units 
are ready for occupancy. 

FEES 
 
36. Development Fees: Permittee shall submit the following items with the building permit application and pay the related 

estimated fees prior to building permit issuance:  

a. Sewer Needs Questionnaire and/or Industrial Waste Questionnaire 
b. Water Service Agreement(s) for water meter(s), detector check(s), and double check detector assembly. 
c. Storm water connection fee of $21,562 per acre.  
d. Water, sewer and treatment plant fees will be calculated at the time of building plan check submittal. 
e. Calaveras Blvd Widening Traffic Impact Fee of $235 per residential unit (in 2009 dollars) prior to building permit 

issuance. Fee shall be adjusted per ENR index rate at the time of building permit issuance. 
 
Contact the Land Development Section of the Engineering Division at (408) 586-3328 to obtain the form(s). The 

above fees are preliminary estimates and subject to change.  There is no vesting of the fees with the adoption of this 
Resolution.  (E) 

37. Building Permit Automation Fee: Prior to any building permit issuance, Permittee shall pay all applicable 
development fees, as determined by the City Engineer in accordance with the most current approved fee schedule 
adopted by the City Council, including but not limited to, connection fees (water, sewer and storm), Transit Area 
impact fee, plan check and inspection deposit, and 2.5% building permit automation fee as approved by City Council 
Resolution No. 7590.  (E) 

FINAL MAP 
 
38. Community Facilities District (CFD) Annexation: Prior to final map approval, Permittee shall submit an executed 

consent to annex the subject property into CFD 2005-1 and shall agree to pay the special taxes levied by CFD 2005-1 
for the purpose of maintaining the public services.  The petition to annex into the CFD shall be finalized concurrently 
with the final map recordation or prior to any building permit issuance, whichever occurs first.  Permittee shall 
comply with all rules, regulations, policies, and practices established by State Law and by the City with respect to the 
CFD including, without limitation, the requirements for notice and disclosure to future owners and residents. (E) 

39. Final Map: Prior to issuance of any building permit, the final map shall be recorded. The final map submittal shall 
meet the following requirements: 



Resolution No. ___ 

a. Provide a current title report with your final map submittal, not more than 90 days old.  
b. All final maps shall designate all common lots and easements as lettered lots or lettered easements. 
c. The final map shall clearly delineate the project property line and the County right of way line. 
d. All final maps shall be tied to the North America Datum of 1983 (NAD 83), California Coordinate of 1983, zone 

3. 
e. Permittee shall dedicate all necessary easements for public utilities, emergency vehicle access, solid waste 

collection, pedestrian corridors, sidewalks, trails, paths, and public access on the final map for acceptance by the 
City in compliance with the City’s Engineering Guidelines and the approved Tentative Map.  

f. Prior to recordation of any final map, Permittee shall submit to the City a digital copy of the approved final map 
in AutoCAD and GIS format. (E) 

 
40. Homeowners/Property Management Association:  Prior to final map approval, Permittee shall establish a 

Homeowners/Property Management Association (“Association”).  The Association shall be responsible for the 
maintenance of the landscaping, walls, buildings, private street lights, common area and private streets and shall have 
assessment power.  The Association shall manage the onsite water and sewer system and implement the Solid Waste 
Handling and Storm Water Control Plans. (E) 

CONSTRUCTION 
 
41. Improvement Plans: Prior to final map approval, Permittee shall obtain design approval and bond for all necessary 

public improvements, including but not limited to the following: 

a. Removal and installation of new curb, gutter, and sidewalk, median modification or installation, signage and 
striping, street lights, street trees,  fire hydrants, bus stop, and storm, water, and sewer service installation.  

b. All improvements plans shall be prepared using Vertical Datum of 1988 (NAVD 88).  The specific city 
benchmark used for the project shall be indicated on the cover sheet of each improvement plan set. 

c. Plans for all public improvements shall be prepared on Mylar (24”x36” sheets) with City Standard Title Block 
and developer shall submit a digital copy of the Record Drawings AutoCAD and GIS format upon completion of 
improvements to the satisfaction of the City Engineer.  

d. Permittee shall also execute a secured public improvement agreement.  The agreement shall be secured for an 
amount of 100% of the engineer’s estimate of the construction cost for faithful performance and 100% of the 
engineer’s estimate of the construction cost for labor & materials.  The public facilities such as water meters, RP 
backflow preventers, sewer clean outs, etc., shall be placed so access is maintained and kept clear of traffic.  (E) 

 
42. Initial Acceptance: All improvements must be installed in accordance with the City of Milpitas standard drawing and 

specification, and shall be constructed to the City Engineer’s satisfaction and accepted by the City prior to issuance of 
any final certificate of occupancy of any unit. (E) 

43. Utility Undergrounding: Prior to issuance of the first Certificate of Occupancy (temporary or final), Permittee shall 
underground all existing wires and overhang utilities and remove all related poles within the proposed development 
and along all street frontages. All proposed utilities within the subdivision shall also be undergrounded.  The 
improvement plans shall show all existing utilities within and bordering the proposed development, and clearly 
identify the existing PG&E wire towers and state wire voltage. All utility vaults, boxes, cabinets, and pedestals shall 
be identified and labeled on the improvement plans. Above ground utility facilities shall be underground, relocated, or 
screened to the satisfaction of the City Engineer and the Planning Director. (E) 

44. Joint Trench Relocation: The joint trench shall be relocated in the field, if necessary, to accommodate the approved 
street layout (sidewalks, trees, streetlights, etc.) to the satisfaction of the City Engineer and the Planning Director. All 
joint trench structures (vaults, boxes, cabinets, etc.) shall be adjusted to the final grade. (E) 

45. Encroachment Permit:  Prior to any work within the public right of way or City easement, Permittee shall obtain an 
encroachment permit from City of Milpitas Engineering Division.  Prior to installing offsite improvements, Permittee 
shall obtain an encroachment permit from the City of Milpitas and all necessary encroachment permits from other 
affected agencies and private parties, including but not limited to, Pacific Gas and Electric, SBC, Comcast, Santa 
Clara Valley Water District, Santa Clara County road and Airport Department, and Santa Clara Valley Transportation 
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Agency (VTA).   Copies of any approvals or permits shall be submitted to the City of Milpitas Engineering Division 
as a part of the encroachment permit review. (E) 

46. Agency Approval:  It is the responsibility of the Permittee to obtain any necessary encroachment permits from 
affected agencies and private parties, including but not limited to, Pacific Gas and Electric, SBC, Comcast, Santa 
Clara Valley Water District and Caltrans.  Copies of any approvals or permits must be submitted to the City of 
Milpitas Engineering Division. (E) 

47. Construction Schedule: Prior to start of any construction, Permittee shall submit a construction schedule and 
monitoring plan for City Engineer review and approval.  The construction schedule and monitoring plan shall include, 
but not be limited to, construction staging area, parking area for the construction workers, personnel parking, 
temporary construction fencing, and construction information signage and establish a neighborhood hotline to record 
and respond to neighborhood construction related concerns.  Permittee shall coordinate their construction activities 
with other construction activities in the vicinity of this project.  Permittee’s contractor is also required to submit 
updated monthly construction schedules to the City Engineer for the purpose of monitoring construction activities and 
work progress. (E) 

48. Demolition: All utilities shall be properly disconnected before the building can be demolished.  Show (state) how the 
water service(s), sewer service(s) and storm service(s) will be disconnected.  The water service shall be locked off in 
the meter box and disconnected or capped at main line in the street if the water meter is not to be used.  The sanitary 
sewer shall be capped at the clean out near the property line or approved location if it is not to be used.  The storm 
drain shall be capped off at a manhole or inlet structure or approved location if it is not to be used. (E) 

49. Maximum Slopes: All slopes adjacent to public sidewalks and streets shall be designed to a maximum grade of 4:1 
slope. The grading design shall also provide a 1’ flat bench at the top and bottom of the slope adjacent to the public 
sidewalks, streets, or pathways. (E) 

50. Tree Removal Permit: In accordance with COMC Chapter 2, Title X (Ord. 201), Permittee may be required to obtain 
a permit for removal of any existing tree(s).  Contact the Public Works Department at (408) 586-2600 to obtain the 
requirements and forms. (E) 

51. Underground Service Alert (USA): Permittee shall call Underground Service Alert (U.S.A.) at (800) 642-2444, 48 hrs 
prior to construction for location of utilities. (E) 

52. Mailboxes: Prior to installation of mailboxes, Permittee shall obtain approval from the US Postal Services and submit 
documentation to the City for review.  Structures to protect mailboxes may be required as a result of the Building, 
Engineering and Planning Divisions review. (E) 

FLOODPLAIN MANAGEMENT 
 
53. Special Flood Hazard Area: The proposed development is located within the Special Flood Hazard Area (SFHA), and, 

therefore, shall comply with the National Flood Insurance Program (NFIP) Title 44 of the Code of Federal 
Regulations and the City of Milpitas (City) Flood Plain Management Regulations, City of Milpitas Code (COMC) 
Title XI Chapter 15.  Prior to final map approval or any building permit issuance, Permittee shall obtain a Conditional 
Letter of Map Revision (CLOMR) or a Conditional Letter of Map Revision based on Fill (CLOMR-F) from the 
Federal Emergency Management Agency (FEMA), conditionally approving the revised floodplain or the removal of 
the development from the SFHA.  Permittee shall also obtain a Letter of Map Revision (LOMR) or a Letter of Map 
Revision based on Fill (LOMR-F) and shall provide all elevation certificates prior to final building inspection or 
issuance of certificate of occupancy for any portion of the development. The proposed grading plan shall comply with 
the established BFE as determined in the final flood study report, the approved CLOMR or CLOMR-F, or the official 
FEMA Federal Insurance Rate Map (FIRM). (E) 

54. Floodplain Management Ordinance: Per Chapter 15, Title XI of Milpitas Municipal Code (Ord. No. 209.4) the lowest 
floor elevation (finished floor) of each structure shall be at least one foot above the Base Flood Elevation (BFE). The 
structure pad(s) shall be properly designed by a registered civil engineer and compacted to meet FEMA's criterion. In 
addition, the pad(s) shall extend beyond the building walls before dropping below the base flood elevation, and shall 
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have appropriate protection from erosion and scour. All electrical equipment, mechanical equipment, and utility type 
equipment servicing the structure shall be located above the BFE, or shall be flood proofed, and shall be constructed 
to prevent damage from flooding events. Any trailers, modular buildings, or pre-manufactured dwelling units located 
on this site for periods of time greater than one year, shall be adequately anchored to resist flotation, collapse and 
lateral movements per Floodplain Management Ordinance. The Permittee's civil engineer shall complete and submit 
several FEMA Elevation Certificates to the City at different stages of the construction.  Flood insurance is required 
for any construction that is financed with government backed loans. (E) 

55. Flood Study: Prior to final map approval or any building permit issuance, Permittee shall submit a Flood Study for the 
project demonstrating, to the satisfaction of the City Engineer, that the proposed development has NO adverse impact 
to the surrounding flood plain within the SFHA and to flood carrying capacity of the area. The study should include 
cumulative effects of existing and proposed developments demonstrating the combined effects will not increase the 
water surface elevation of the Base Flood (BFE) more than one foot at any point.   For the AO Flood Zone, the flood 
study is required to establish the BFE, and set the building elevation accordingly. The flood study shall be consistent 
with the requirements in accordance with Title 44 of the Code of Federal Regulations by establishing a hydraulic 
model and HEC-RAS.  (E) 

56. Drainage Study: Prior to final map approval or any building permit issuance, Permittee shall submit a final grading 
plan and hydrologic/hydraulic study prepared by a registered Civil Engineer, consistent with the approved CLOMR. 
The drainage study shall analyze the existing and ultimate conditions and facilities. The study shall be reviewed and 
approved by the City Engineer and Permittee shall satisfy the conclusions and recommendations of the approved 
drainage study. (E) 

57. Elevation Certificates: Permittee shall submit an elevation certificate for each lot or structure that is to be removed 
from the SFHA: 

a. Prior to any grading permit issuance, based on an approved grading plan. This elevation certificate shall contain 
all proposed grades applicable and shall be required in order to receive community acknowledgement for the 
CLOMR or CLOMR-F application. 

b. Prior to building foundation pour, based on finished formwork while the building is under construction. If 
Permittee intends to apply for a LOMR or LOMR-F prior to finished construction, this elevation certificate shall 
be submitted after the foundation pour and shall be based on existing finished floor and adjacent grades. It shall 
be required in order to receive community acknowledgement for the LOMR or LOMR-F application. 

c. Prior to occupancy of each building or structure, based on finished construction. This elevation certificate shall 
contain all required finished grades and shall be based on existing information.   

d. Prior to final occupancy, Permittee shall submit a binder containing all the elevation certificates produced for the 
each phase of the project. (E) 

 
CLEAN WATER 
 
58. Construction Storm Water Quality:  Permittee shall comply with the requirements of the National Pollution 

Elimination Discharge System (NPDES) permit as administered by the California State Water Resources Control 
Board (State Board) and the San Francisco Bay Regional Water Quality Control Board (Regional Board).  Prior to the 
issuance of any building, demolition, or grading permit, Permittee shall submit an Erosion and Sediment Control Plan 
(Erosion Control Plan) as a part of the improvement plan submittal. The erosion control plan shall show all 
construction best management practices (BMPs) and shall comply with the requirements of the NPDES, the 
Municipal Regional Permit Order R2-2009-0074 (MRP), and the City’s stormwater and urban runoff pollution control 
standards and guidelines (City’s Clean Water Program). Permittee shall ensure that all contractors and sub-contractors 
install and regularly maintain all construction BMPs as required by the approved erosion control plan, the COMC, and 
the City’s Clean Water Program. (E) 

59. Construction General Permit Compliance: Permittee shall comply with the requirements of the Construction General 
Permit as administered by the State and Regional Boards. Permittee shall obtain a Construction Activities Storm 
Water General Permit (State Permit) from the State Board. Prior to any construction activities and prior to the 
issuance of any building, demolition, or grading permit, Permittee shall submit: 



Resolution No. ___ 

a. a complete Storm Water Pollution Prevention Plan (SWPPP) with the project Waste Discharge Identification 
Number (WDID) displayed on the cover, 

b. a copy of the approved Notice of Intent (NOI) from the State Board, and 
c. an erosion control plan and a site monitoring plan meeting the satisfaction of the City Engineer.  

 
Permittee shall ensure that all contractors and sub-contractors install and regularly maintain all storm water quality 
control measures as required by the approved SWPPP, the approved erosion control plan, the COMC, and the City’s 
Clean Water Program.  

 
Prior to final occupancy for any unit, Permittee shall submit an approved Notice of Termination (NOT). For phased 
occupancy, Permittee shall submit a Change of Information (COI) or an NOT approved by the State Board that 
removes each phase of occupancy from the boundaries of the State Permit prior to the issuance of occupancy for that 
phase. Contact the State and Regional Boards for questions regarding your specific project. For general information, 
contact the City of Milpitas Engineering Division at (408) 586-3329. (E) 

 
60. Post-Construction Storm Water Quality: Permittee shall comply with the requirements of the MRP for post-

construction storm water treatment (provision C.3 regarding new development and redevelopment requirements for 
regulated projects) and the City’s Clean Water Program.  Permittee shall submit a final, certified storm water quality 
control plan (SWCP), a SWCP sheet, and a post-construction BMP operations and maintenance plan (O&M) in 
accordance with the City’s Clean Water Program and meeting the satisfaction of the City Engineer. (E) 

61. Storm Water Quality Control Plan (SWCP): Prior to final map approval or any building permit issuance, Permittee 
shall submit a separate final or amended existing SWCP that incorporates post-construction BMPs for the treatment of 
storm water run off from all areas of the parcels. The SWCP shall incorporate source control, site design, and storm 
water treatment consistent with the MRP requirements and the City’s Clean Water Program.  

a. The SWCP shall comply with all “Model Conditions of Approval for Stormwater Quality” as shown in the 
Stormwater Section of the Engineering Plans and Map Procedures and Guidelines, dated July 15, 2010 and are 
hereby incorporated as conditions of project approval.  

b. The final SWCP shall be certified by a third party reviewer from the MRP approved list of certifiers. The third 
party reviewer shall certify that the SWCP complies with the MRP requirements. A list of qualified reviewers can 
be found at the Santa Clara Valley Urban Runoff Pollution Prevention Plan (SCVRPPP) website at 
(http://www.scvurppp-w2k.com/) 

c. O&M Plan: The final SWCP shall include an Operation and Maintenance (O&M) Plan, acceptable to the City 
Engineer, describing the operation and maintenance procedures needed to insure that storm water  treatment 
measures continue to work as intended and do not create a nuisance (including vector control). The plan shall 
include all BMP details, a location map, a maintenance schedule, and inspection and reporting templates. The 
treatment measures shall be maintained for the life of the project. The storm water control operation and 
maintenance plan shall include the Permittee’s signed statement accepting responsibility for maintenance until the 
responsibility is legally transferred.  

d. O&M Agreement: Prior to final occupancy, Permittee shall execute and record an O&M Agreement with the City 
for the operation, maintenance, and annual inspection of the C.3 treatment facilities.  Permittee shall submit 
documentation of inspection and maintenance to the City’s Utility Section annually for reporting to the Regional 
Board. 

e. Permittee shall include language in the approved CC&R providing the City with an annual inspection report in 
conformance with the approved O&M plan and agreement.  If the City does not receive the report, the City will 
conduct the field inspection and report for the site and the applicant and its successor shall be responsible to pay 
all associated costs.  

f. Format: The SWCP shall comply with the City’s Standard SWCP formatting policy. 
g. All permit applications shall be consistent with the applicant’s final Storm Water Control Plan and approved 

special conditions, and shall include drawings and specifications necessary to implement all measures described 
in the approved Plan. Onsite improvement plans shall show the details and methods of construction for site design 
features, pervious pavements, self-retaining areas, treatment BMPs, permanent source control BMPs, and other 
features that control storm water flow and potential storm water pollutants. Site design shall limit directly 
connected impervious areas. Any changes to the final Storm Water Control Plan shall require Site & Architectural 
(“S” Zone) Amendment application review. 
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h. Storm Water Control Plan Sheet:   A plan sheet shall be included in the offsite and onsite improvement plans for 
Storm Water Control. The sheet will show and label all drainage areas, treatment measures, drainage flow lines, 
high points, and low points. Each treatment measure shall have an independent drainage area which shall be 
designated. The sheet will provide sections and details for grading, drainage, and treatment measures. The sheet 
will include a table correlating the drainage areas to the treatment measures and summarizing the treatment 
provided.   

i. Storm Water Control Inspection:   Prior to initial acceptance of public improvements or initial occupancy for 
private improvements, the Third Party Certifier of the SWCP shall submit post-construction certification verifying 
that the post-construction BMPs have been installed correctly and are functioning properly. (E) 

 
UTILITIES 
 
62. Utility Protection: All existing public utilities shall be protected in place and if necessary relocated as approved by the 

City Engineer. No permanent structure is permitted within City easements and no trees or deep-rooted shrubs are 
permitted within City utility easements, where the easement is located within landscape areas. (E) 

63. Utility Capacity: The issuance of building permits to implement this land use development will be suspended if 
necessary to stay within (1) available water supplies, or (2) the safe or allocated capacity at the San Jose/Santa Clara 
Water Pollution Control Plant, and will remain suspended until water and sewage capacity are available.  No vested 
right to the issuance of a Building Permit is acquired by the approval of this land development.  The foregoing 
provisions are a material (demand/supply) condition to this approval. (E) 

64. Utility Studies: Prior to final map recordation, Permittee shall submit and obtain approval from the City Engineer of 
the water, sewer, and storm drainage studies for this development.  These studies shall identify the development's 
effect on the City's present Master Plans and the impact of this development on the trunk lines.  If the results of the 
study indicate that this development contributes to the over-capacity of the trunk line, it is anticipated that the 
developer will be required to mitigate the overflow or shortage by construction of a parallel line or pay a mitigation 
charge, if acceptable, to the satisfaction of the City Engineer. (E) 

65. Utility Modeling: Hydraulic modeling is required to verify the capacity of the adjacent water and sewer system piping 
and determine points of connection. Permittee shall authorize the City to proceed with hydraulic modeling and the 
costs of the modeling shall be charged to Applicant’s PJ Account. (E) 

66. Sanitary Sewer Discharge: Prior to any discharge into the sanitary sewer system, Permittee shall obtain all required 
industrial wastewater discharge approvals from San Jose/Santa Clara Water Pollution Control Plant (WPCP) by 
calling WPCP at (408) 277-2755. (E) 

67. Landscaping Ordinance 238: In accordance with the provisions of Chapter 5, Title VIII  (Ordinance 238) of the 
COMC for new or rehabilitated landscaping areas equaling 2500 square feet or greater, the applicant shall: 

a. Provide separate water meters for domestic water service & irrigation service.   
b. Provide separate domestic meters for each proposed use (Residential, Food Services, Commercial/Office). 
c. Comply with all the requirements of Ordinance 238.  
d. Submit two sets of landscape and irrigation improvement plans to the Building Division with the building permit 

plan check package.  Prior to any building permit issuance, Approval from the Land Development Section of the 
Engineering Division is required prior to any building permit issuance, and submittal of the Certificate of 
Substantial Completion is required prior to final occupancy inspection.  (E) 

 
Contact the Land Development Section of the Engineering Division at (408) 586-3329 for information on the 
submittal requirements and approval process. (E) 

 
SOLID WASTE MANAGEMENT & RECYCLING 
 
68. Solid Waste Handling Plan (Report): Prior to Final Map approval or any building permit issuance, Permittee shall 

submit a final Solid Waste Handling Plan that incorporates the following solid waste handling requirements and 
meeting the satisfaction of the City Engineer: 
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a. A description of the Solid Waste Services required for the development per the Development Guidelines for Solid 
Waste Services (Development Guidelines). The description shall include sizing calculations, type of service (front 
load bins, roll-off compactors, etc.), size of bins, and level of service (e.g. number of pick ups per week).  

b. A description of the Solid Waste Operation at ultimate build out and for each phase of the development. 
c. A detail of the solid waste enclosure designed per the Development Guidelines for Solid Waste Services to house 

all service described above and all necessary equipment. The enclosure design shall provide adequate access for 
the solid waste truck, and allocate enough space for the solid waste truck operation without impacting the 
proposed private street.  The access to the location and size of the enclosure shall be designed to the City 
Engineer’s satisfaction and shown on the plans prior to any building permit issuance. 

d. A solid waste handling plan sheet shall be incorporated in the site improvement plan set containing the enclosure 
detail, a sizing table, a service table, a description of the solid waste operations, and truck turning templates for 
collection vehicles.  

e. The enclosure drains shall discharge to the sanitary sewer line.  Storm drain inlets shall be located at least 25 feet 
away from enclosures to prevent accidental spills from entering storm drains.   Enclosures are not permitted 
within public utility easements. 

f. The Homeowners Association shall be responsible for solid waste handling. The Solid Waste Handling Plan shall 
include detailed, step-by-step instructions describing the management of solid waste from generation to disposal.  
The plan shall demonstrate how recycling and waste will be separately handled and maintained.   

g. Permittee shall complete the construction of the new trash enclosure to serve the Project prior to issuance of the 
First Certificate of Occupancy. (E)   

 
69. Solid Waste Management: Per Chapter 200, Solid Waste Management, V-200-3.10, General Requirement, Permittee 

shall not keep or accumulate, or permit to be kept or accumulated, any solid waste of any kind and is responsible for 
proper keeping, accumulating and delivery of solid waste.  In addition, according to V-200-3.20 Owner Responsible 

for Solid Waste, Recyclables, and Yard Waste, Permittee shall subscribe to and pay for solid waste services rendered.  
Prior to issuance of any certificate of occupancy, Permittee shall provide evidence to the City that a sufficient level of 
trash and recycling service has been secured using a Service Agreement with Republic Services (formally BFI).  After 
Permittee has full occupancy, Permittee shall contact the Republic Services commercial representative to review the 
adequacy of the solid waste level of services.  If services are determined to be inadequate, Permittee shall increase the 
service to the level determined by the evaluation. (E) 

 
70. Recycling Report, Part I: Prior to demolition permit issuance, Permittee’s contractor shall submit Part I of a Recycling 

Report on business letterhead to the Building Division, for forwarding to the Engineering Section. This initial report 
shall be approved by the City's Utility Engineering and Solid Waste Section (Utility Section) prior to demolition 
permit issuance. The report shall describe the following resource recovery activities:  
a. What materials will be salvaged?  
b. How materials will be processed during demolition? 
c. Intended locations or businesses for reuse or recycling.  
d. Quantity estimates in tons (both recyclable and for landfill disposal). Estimates for recycling and disposal tonnage 

amounts by material type shall be included as separate items in all reports to the Building Division before 
demolition begins.  

 
Permittee’s contractor shall make every effort to salvage materials for reuse and recycling. (E) 
 

71. Recycling Report, Part II: Prior to final approval of the demolition permit or any building permit issuance, Permittee 
shall submit Part II of the Recycling Report to the Building Division for forwarding to the Utility Section in order to 
confirm the information described on Part I of the Recycling Report, especially materials generated and actual 
quantities of recycled materials. Part II of the Recycling Report shall be supported by copies of weight tags and 
receipts of “end dumps.”  Actual reuse, recycling, and disposal tonnage amounts (and estimates for “end dumps”) 
shall be submitted to the Building Division for approval by the Utility Section prior to inspection by the Building 
Division. (E) 

 
72. Demolished Material Removal: All demolished materials including, but not limited to, broken concrete, asphalt 

paving, pipe, vegetation, excess earth, building debris, and other unsuitable materials, etc., shall be removed from the 
job site for recycling or disposal by Permittee’s contractor, to the satisfaction of the City Engineer. Permittee’s 
contractor shall, to the maximum extent possible, reuse any useful construction materials generated during the 
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demolition and construction of the site. Permittee’s contractor shall recycle all building and paving materials 
including, but not limited to roofing materials, wood, drywall, metals, and miscellaneous and composite materials, 
aggregate base material, asphalt, and concrete. Permittee’s contractor shall perform all recycling and/or disposal by 
removal from the job site. (E) 

 
PLANNING COMMISSION CHANGES 
 
73. Live-Work Units: If allowed by the Zoning Ordinance and approved by the Home Owners Association in the future, 

the Live-Work units may convert additional living space to commercial. (P) 

74. Electrical Wiring – Solar Panels: The Project shall install wiring to allow installation of solar panels for use in the 
common areas. (P) 

75. Electrical Wiring – Auto Charging: The Permitee shall provide the option for wiring for electric car charging within 
each unit garage. (P) 

76. Trail Enhancements (Cobblestone): The Permittee shall install 1-2 benches along the trail connection, enhance the 
planting (where feasible) and ensure ample lighting. (P) 

PUBLIC BENEFIT  

77. Master Tree Planting Plan: The Permittee shall fund the development of a Citywide Master Tree Planting Plan and 
planting of Phase I of the Plan at a public benefit value of $30,000. The Master Tree Planting Plan shall include a soil 
analysis in various locations to ensure appropriate tree species and coordination with the Citizens Advisory 
Committee (CAC). The Permittee and Landscape Architect hired and funded by Permittee shall attend meetings with 
staff, CAC and City Council. Funding for the planting of Phase I (approximately $10,000 worth of trees) shall be 
coordinated with staff. (P) 

 
(P) = Planning 
(B) = Building 
(E) = Engineering 
(F) = Fire Prevention  
(CA) = City Attorney  
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A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING GENERAL PLAN 
TEXT AMENDMENT NO. GP13-0002 TO CREATE A SECTION ENTITLED “GREENHOUSE GAS 

EMISSIONS REDUCTION STRATEGY” WITHIN THE LAND USE ELEMENT OF THE CITY’S GENERAL 
PLAN ADDRESSING THE CITY’S ADOPTED CLIMATE ACTION PLAN 

 
WHEREAS, on February 15, 2011, the Climate Action Plan (“CAP”) project was initiated to streamline 

environmental review of future development projects in the City of Milpitas (“City”) consistent with the California 
Environmental Quality Act (“CEQA”) Guidelines Section 15183.5(b) and the Bay Area Air Quality Management District 
(“BAAQMD”) CEQA Air Quality Guidelines.  The CAP identifies a strategy, reduction measures, and implementation 
strategies the City will use to achieve the State-recommended greenhouse gas (“GHG”) emissions reduction target of 15% 
below 2005 emissions levels by 2020; and 

 
WHEREAS, on April 10, 2013, the Planning Commission held a duly noticed public hearing on the Climate 

Action Plan at which time the Planning Commission considered a written staff report as to the proposed application and 
its conformity with the requirements of the Milpitas Municipal Code, the Negative Declaration, written and oral 
comments on the Negative Declaration and CAP, and all other oral and written comments presented to it. Based on this 
evidence, the Planning Commission recommended that the City Council adopt the Climate Action Plan, proposed General 
Plan Text Amendments (GP13-0002) and the Negative Declaration (Resolution No. 13-014). 

 
WHEREAS, on January 6, 2015, the City Council held a duly noticed public hearing and adopted the Project’s 

Negative Declaration and adopted Resolution No. 8252 approving the City’s Climate Action Plan.  
 
WHEREAS, the General Plan will be amended by this Resolution to create a section entitled “Greenhouse Gas 

Emissions Reduction Strategy” within the Land Use Element of the City’s General Plan addressing the City’s Adopted 
Climate Action Plan;  

 
 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows:  
 

1.  The City Council has considered the full record before it, which may include but is not limited to such things 
as the staff report, testimony by staff and the public, and other materials and evidence submitted or provided 
to it. Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by 
reference.  

 
2.  The City Council has reviewed and exercised its independent judgment on the environmental assessment 

completed for the General Plan Amendment to create a section referencing the adopted Climate Action Plan 
in accordance with the requirements of the CEQA, and State and local guidelines implementing CEQA, and 
determined that the General Plan Amendment to create a section referencing the adopted Climate Action Plan 
will not have a significant effect on the environment under CEQA and State and local guidelines 
implementing CEQA.  The General Plan Amendment is not subject to further CEQA review since the General 
Plan Amendment is covered by the general rule that CEQA applies only to projects, which have the potential 
for causing significant effect on the environment.  It can be seen with certainty that that there is no possibility 
that the amendment in question may have a significant impact on the environment.  The General Plan 
Amendment references an adopted policy document and restates its goals within the Land Use Element.  The 
adopted Climate Action Plan included an adopted Negative Declaration adopted by the City Council on May 
7, 2013, and a Notice of Determination that was filed on May 16, 2013, which are both fully incorporated 
herein by reference. 

 
3.  General Plan Amendment Findings.  In accordance with Municipal Code Section XI-10-57.02(G)(1), the City 

Council further finds that: 

a. The proposed amendment is internally consistent with those portions of the General Plan which are not 

being amended. 
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The proposed Greenhouse Gas Emissions Reduction Section will acknowledge the adopted Climate Action 
Plan and restate its purpose and goals.  The Climate Action Plan is a policy document that provides measures 
to reduce greenhouse gas emissions to 15 percent below 2005 emissions levels by 2020. The proposed 
amendment does not conflict with other sections of the Milpitas General Plan.  The proposed Milpitas 
General Plan Amendment provides for a description of the Climate Action Plan, its purpose and goals.  

Additionally, the proposed General Plan Amendment supports the following Land Use Principles and Policies 
in the General Plan: 

2.a-G-2:Maintain a relatively compact urban form. Emphasize mixed-use development to the extent 
feasible, to achieve service efficiencies from compact development patterns and to maximize job 
development and commercial opportunities near residential development. 

2.a.G-6:Implement the Midtown Specific Plan goals, policies and development standards and guidelines 
to create a mixed-use community that includes high-density, transit oriented housing and a central 
community gather place while maintaining needed industrial, service and commercial uses. 

The proposed Greenhouse Gas Emissions Reduction Section acknowledges and restates the purpose and goals 
of the adopted Climate Action Plan and encourages compact urban growth, mixed use and transit oriented 
development.  The Principles and Policies and their Implementing Policies are consistent. 

b.  The proposed amendment will not adversely affect the public health, safety, and welfare. 

The General Plan Amendment is not subject to further CEQA review since the General Plan Amendment is 
covered by the general rule that CEQA applies only to projects, which have the potential for causing 
significant effect on the environment. It can be seen with certainty that that there is no possibility that the 
amendment in question may have a significant impact on the environment. The General Plan Amendment 
references an adopted policy document and restates its goals within the Land Use Element to reduce 
greenhouse gas emission as recommended by the State of California to improve public health, safety, and 
welfare. The adopted Climate Action Plan included an adopted Negative Declaration and a Notice of 
Determination on file with the City. Through the administration of the Climate Action Plan, the City will 
evaluate an adverse impact the proposed project may have on the public health, safety, and welfare. 

 
4.  Based on the foregoing, the City Council of the City of Milpitas hereby approves General Plan Amendment 

No. GP13-0002, subject to the above Findings and the General Plan Text Amendment attached hereto as 
Exhibit 1. 

 
PASSED AND ADOPTED this ___ day of _____________, 2015. 

 
AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 
ATTEST:      APPROVED: 
 
             
Mary Lavelle, City Clerk    Jose S. Esteves, Mayor 
 
APPROVED AS TO FORM: 
 
      
Michael J. Ogaz, City Attorney 



 
Exhibit 1 

 
General Plan Text Amendment 

 
1. The Milpitas General Plan shall be amended to replace the existing Section 2.6 entitled “Land Use Principles and 

Policies” with a new Section 2.6 entitled “Climate Action Plan” to read in its entirety as follows: 
 

2.6 Greenhouse Gas Emissions Reduction Strategy 
 
Climate Action Plan 
The City is taking a proactive approach in addressing greenhouse gas emission reduction by developing a Climate 
Action Plan (CAP). The CAP is designed to streamline environmental review of future projects consistent with 
the California Environmental Quality Act (CEQA), State and local laws implementing CEQA, and the Bay Area 
Quality Management District CEQA Air Quality Guidelines.  The CAP identifies a strategy, reduction measures, 
and implementation strategies the City will use to achieve the State recommended greenhouse gas emissions 
reduction target of fifteen percent (15%) below 2005 emissions levels by 2020. 
 
Baseline Greenhouse Gas Emissions 
The community greenhouse gas emission inventory found that an estimated 642,050 metric tons of carbon dioxide 
equivalent (MTCO2e) were released in the City in 2005, the baseline year.  The largest source of emissions was 
the transportation sector, with approximately fifty percent (50%) of all emissions. The energy sector comprised of 
approximately thirty-nine percent (39%), solid waste comprised of eight percent (8%), and off-road equipment 
comprised of two percent (2%).  
 
Projected Greenhouse Gas Emissions Forecast 
Emissions in the State overall are expected to grow by 2020 because of population growth, consumption and 
commercial activity. It is also expected that State required reductions to improve fuel efficiency and Building 
Code standards for energy conservation will help reduce the forecast. The projected forecast in 2020 for 
greenhouse gas emissions for Milpitas is 625,520 MTCO2e.  
 
Greenhouse Gas Emissions Reduction Target 
To achieve a fifteen percent (15%) reduction of the baseline by 2020 a reduction of 79,780 MTCO2e is necessary. 
The CAP provides a strategy of reducing greenhouse gas emissions by focusing on Existing Activities, Energy, 
Water, Transportation & Land Use, Solid Waste and Off-Road Equipment. The CAP projects that by 2020 a 16.2 
percent (16.2%) reduction in greenhouse gas emissions should occur. 

 
2. The Milpitas General Plan shall be amended to renumber the existing Section 2.6 entitled “Land Use Principles and 

Policies” to a new Section 2.7.  No text changes are made to the new Section 2.7 entitled “Land Use Principles and 
Policies.” 
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City of Milpitas

2014-19 CAPITAL IMPROVEMENT PROGRAM

CONTACT: Steve Erickson [3301]

$0

Rehabilitation of Existing Capital Assets or SystemsPRIORITY:

Uncommitted Balance as of 6/30/2014:

COMMENTS:

This project is partially funded with proceeds left over from the sale of the 1997 & 
2003 RDA bonds.

FINANCE  NOTES

DIAGRAMDESCRIPTION

This project provides for the partial reconstruction of Main Street from Carlo to 
Great Mall Parkway.  The project would provide for the replacement of AC 
pavement and portions of the curb, gutter, and sidewalk.

4277 Main Street Pavement Reconstruction 1

Category Project Estimate Level

Streets

ESTIMATED COST Total2014-15 2015-16 2016-17 2017-18 2018-19Prior Year

0 250,000 0 0 0 0 250,000Design

0 200,000 0 0 0 0 200,000Administration

0 100,000 0 0 0 0 100,000Inspection

0 3,446,000 0 0 0 0 3,446,000Improvements

Totals 0 3,996,000 0 0 0 0 3,996,000

FINANCING Total2014-15 2015-16 2016-17 2017-18 2018-19Prior Year

0 528,000 0 0 0 0 528,0001997 RDA Tax Allocation Bonds

0 3,468,000 0 0 0 0 3,468,0002003 RDA Tax Allocation Bonds

Totals 0 3,996,000 0 0 0 0 3,996,000

1Printed 12/29/2014 11:19:03 AM
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Project Name: Main Street Pavement Reconstruction    
Project No. 4277                                                                   Date:  1/6/2015  
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CONSULTING SERVICES AGREEMENT BETWEEN 

THE CITY OF MILPITAS AND 
HMH ENGINEERS 

 
 

 THIS AGREEMENT for consulting services is made by and between the City of Milpitas, a 
municipal corporation of the State of California referred to herein as the (“City”), and HMH 
Engineers, a California Corporation (“Consultant”) as of January 6, 2015. 
 

AGREEMENT 
 

Section 1. SERVICES.  Subject to the terms and conditions set forth in this Agreement, 
Consultant shall provide to City the services described in the Scope of Work attached as Exhibit A 
at the time and place and in the manner specified therein.  In the event of a conflict in or 
inconsistency between the terms of this Agreement and Exhibit A, the Agreement shall prevail. 
 

1.1 Term of Services.  The term of this Agreement shall begin on the date first noted 
above and shall end on December 31, 2015, the date of completion specified in 
Exhibit A, and Consultant shall complete all the work described in Exhibit A prior to 
that date, unless the term of the Agreement is otherwise terminated or extended, 
as provided for in Section 8.    The time provided to Consultant to complete the 
services required by this Agreement shall not affect the City’s right to terminate the 
Agreement, as provided for in Section 8. 

 
1.2 Standard of Performance.  Consultant shall perform all services required 

pursuant to this Agreement in the manner and according to the professional 
standards normally observed by a practitioner of the profession in which 
Consultant is engaged in the geographical area in which Consultant practices its 
profession.  Consultant shall prepare all work products required by this Agreement 
in a substantial manner and shall conform to the professional standards of quality 
normally observed by a person practicing in Consultant's profession. 

 
1.3 Professional Skill.  It is mutually agreed by the parties that City is relying upon 

the professional skill of the consultant as a specialist in the work, and Consultant 
represents to the City that its work shall conform to the normal professional 
standards of the profession.  Acceptance of the Consultant's work by the City does 
not operate as a release of Consultant's representations.  It is intended that 
Consultant's work shall conform to normal standards of accuracy, completeness 
and coordination. 

 
1.4       Assignment of Personnel.  Consultant shall assign only competent personnel to 

perform services pursuant to this Agreement. Exhibit A shall name any specific 
personnel who shall be performing services.  In the event that City, in its sole 
discretion, at any time during the term of this Agreement, desires the reassignment 
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of any such persons, Consultant shall, immediately upon receiving notice from City 
of such desire of City, reassign such person or persons. 

 
1.5 Time.   Consultant shall devote such time to the performance of services pursuant 

to this Agreement as may be reasonably necessary to meet the standard of 
performance provided in Section 1.1 above and to complete Consultant’s 
obligations hereunder. 

 
Section 2. COMPENSATION.  City hereby agrees to pay Consultant an amount not to 
exceed Two Hundred and Twenty-Five Thousand dollars ($225,000.00) based on time and 
materials for all services to be performed and reimbursable costs incurred under this Agreement.  
City shall pay Consultant for services rendered pursuant to this Agreement at the time and in the 
manner set forth herein.  The payments specified below shall be the only payments from City to 
Consultant for services rendered pursuant to this Agreement.  Consultant shall submit all invoices 
to City in the manner specified herein.  Except as specifically authorized by City, Consultant shall 
not bill City for duplicate services performed by more than one person. 
 
Consultant and City acknowledge and agree that compensation paid by City to Consultant under 
this Agreement is based upon Consultant’s estimated costs of providing the services required 
hereunder, including salaries and benefits of employees and subcontractors of Consultant.  Hourly 
rates for personnel performing services shall be as shown in Exhibit B.  Consequently, the parties 
further agree that compensation hereunder is intended to include the costs of contributions to any 
pensions and/or annuities to which Consultant and its employees, agents, and subcontractors may 
be eligible.  City therefore has no responsibility for such contributions beyond compensation 
required under this Agreement. 
 

2.1 Invoices.  Consultant shall submit invoices, not more often than once a month 
during the term of this Agreement, based on the cost for services performed and 
reimbursable costs incurred during the billing period.  Invoices shall contain the 
following information: 

 
� Serial identification of bills; 
� The beginning and ending dates of the billing period; 
� A Task Summary containing the original contract amount, the amount of 

prior billings, the total due this period, the balance available under the 
Agreement, and the percentage of completion, if applicable;  

� At City’s option, for each work item in each task, a copy of the applicable 
time entries or time sheets shall be submitted showing the name of the 
person doing the work, the hours spent by each person, a brief description 
of the work, and each reimbursable expense;  

� The total number of hours of work performed under the Agreement by 
Consultant and each employee, agent, and subcontractor of Consultant 
performing services hereunder, as well as a separate notice when the 
total number of hours of work by Consultant and any individual employee, 
agent, or subcontractor of Consultant reaches or exceeds 800 hours, 
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which shall include an estimate of the time necessary to complete the 
work described in Exhibit A;  

� The Consultant’s signature. 
 

2.2 Monthly Payment.  City shall make monthly payments, based on invoices 
received, for services satisfactorily performed, and for authorized reimbursable 
costs incurred.  City shall have thirty (30) days from the receipt of an invoice that 
complies with all of the requirements above and is otherwise acceptable to the City 
to pay Consultant.  Ten (10) percent shall be retained by the City from each 
Agreement billing until the completion of the Agreement unless authorized 
differently by City.  In the event that an invoice is not acceptable to the City, said 
invoice shall be returned to Consultant within thirty (30) days of the City’s receipt 
of the invoice with a detailed explanation of the deficiency.  City’s obligation to pay 
a returned invoice shall not arise earlier than thirty (30) days after resubmission of 
the corrected invoice. 

 
2.3 Total Payment.  City shall pay for the services to be rendered by Consultant 

pursuant to this Agreement.  City shall not pay any additional sum for any expense 
or cost whatsoever incurred by Consultant in rendering services pursuant to this 
Agreement.  City shall make no payment for any extra, further, or additional 
service pursuant to this Agreement.   

 
 In no event shall Consultant submit any invoice for an amount in excess of the 

maximum amount of compensation provided above either for a task or for the 
entire Agreement, unless the Agreement is modified prior to the submission of 
such an invoice by a properly executed change order or amendment.  In the event 
that Consultant identifies additional work outside the scope of services specified in 
Exhibit A that may be required to complete the work required under this 
Agreement, Consultant shall immediately notify the City and shall provide a written 
not-to-exceed price for performing this additional work.  

 
2.4 Hourly Fees.  Fees for work performed by Consultant on an hourly basis shall not 

exceed the amounts shown on Exhibit B. 
 
2.5 Payment of Taxes.  Consultant is solely responsible for the payment of 

employment taxes incurred under this Agreement and any other applicable federal 
or state taxes. 

 
2.6 Reimbursable Expenses.  Reimbursable expenses are shown on Exhibit B, and 

shall not exceed Twenty-Five Hundred dollars ($2,500.00).  Expenses not listed in 
Exhibit B are not chargeable to City.  Reimbursable expenses are included in the 
total not-to-exceed amount of compensation provided under this Agreement. 

 
2.7 Payment upon Termination.  In the event that the City or Consultant terminates 

this Agreement pursuant to Section 8, the City shall compensate the Consultant 
for all outstanding costs and reimbursable expenses incurred for work satisfactorily 
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completed as of the date of written notice of termination.  Consultant shall maintain 
adequate logs and timesheets in order to verify costs incurred to that date.  The 
City shall have no obligation to compensate Consultant for work not verified by 
logs or timesheets. 

 
2.8 Authorization to Perform Services.  The Consultant is not authorized to perform 

any services or incur any costs whatsoever under the terms of this Agreement until 
receipt of a written Notice to Proceed from the City. 

 
Section 3. FACILITIES AND EQUIPMENT.  Except as set forth herein, Consultant shall, at 
its sole cost and expense, provide all facilities and equipment that may be necessary to perform 
the services required by this Agreement.  City shall make available to Consultant only the facilities 
and equipment listed in this section, and only under the terms and conditions set forth herein. 
 
City shall furnish physical facilities such as desks, filing cabinets, and conference space, as may be 
reasonably necessary for Consultant’s use while consulting with City employees and reviewing 
records and the information in possession of the City.  The location, quantity, and time of furnishing 
those facilities shall be in the sole discretion of City.  In no event shall City be obligated to furnish 
any facility that may involve incurring any direct expense, including but not limited to computer, 
cellular telephone, long-distance telephone, or other communication charges, vehicles, and 
reproduction facilities. 
 
If the performance of the work specified in Exhibit A requires destructive testing or other work 
within the City’s public right-of-way, Consultant, or Consultant’s subconsultant, shall obtain an 
encroachment permit from the City.   
 
Section 4. INSURANCE REQUIREMENTS.  Before beginning any work under this 
Agreement, Consultant shall procure "occurrence coverage" insurance against claims for injuries to 
persons or damages to property that may arise from or in connection with the performance of the 
work hereunder by the Consultant and its agents, representatives, employees, and subcontractors.  
Consultant shall provide proof satisfactory to City of such insurance that meets the requirements of 
this section and under forms of insurance satisfactory in all respects to the City.  Consultant shall 
maintain the insurance policies required by this section throughout the term of this Agreement and 
shall produce said policies to the City upon demand.  The cost of such insurance shall be included 
in the Consultant's price.  Consultant shall not allow any subcontractor to commence work on any 
subcontract until Consultant has obtained all insurance required herein for the subcontractor(s) and 
provided evidence thereof to City.  Verification of the required insurance shall be submitted and 
made part of this Agreement prior to execution. 
 

4.1 Workers’ Compensation.  Consultant shall, at its sole cost and expense, 
maintain Statutory Workers’ Compensation Insurance and Employer’s Liability 
Insurance for any and all persons employed directly or indirectly by Consultant.  
The Statutory Workers’ Compensation Insurance and Employer’s Liability 
Insurance shall be provided with limits of not less than ONE MILLION DOLLARS 
($1,000,000.00) per accident.  In the alternative, Consultant may rely on a self-
insurance program to meet those requirements, but only if the program of self-
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insurance complies fully with the provisions of the California Labor Code.  
Determination of whether a self-insurance program meets the standards of the 
Labor Code shall be solely in the discretion of the City Attorney.  The insurer, if 
insurance is provided, or the Consultant, if a program of self-insurance is provided, 
shall waive all rights of subrogation against the City and its officers, officials, 
employees, and volunteers for loss arising from work performed under this 
Agreement. 

 
 An endorsement shall state that coverage shall not be suspended, voided, 

canceled by either party, reduced in coverage or in limits, except after thirty (30) 
days' prior written notice by certified mail, return receipt requested, has been given 
to the City. 

 
4.2 Commercial General and Automobile Liability Insurance.   
 

4.2.1 General requirements.  Consultant, at its own cost and expense, shall 
maintain commercial general and automobile liability insurance for the 
term of this Agreement in an amount not less than ONE MILLION 
DOLLARS ($1,000,000.00) per occurrence, combined single limit 
coverage for risks associated with the work contemplated by this 
Agreement. If a Commercial General Liability Insurance or an Automobile 
Liability form or other form with a general aggregate limit is used, either 
the general aggregate limit shall apply separately to the work to be 
performed under this Agreement or the general aggregate limit shall be at 
least twice the required occurrence limit.  Such coverage shall include but 
shall not be limited to, protection against claims arising from bodily and 
personal injury, including death resulting therefrom, and damage to 
property resulting from activities contemplated under this Agreement, 
including the use of owned and non-owned automobiles. 

 
4.2.2 Minimum scope of coverage.  Commercial general coverage shall be at 

least as broad as Insurance Services Office Commercial General Liability 
occurrence form CG 0001 (ed. 11/88) or Insurance Services Office form 
number GL 0002 (ed. 1/73) covering comprehensive General Liability and 
Insurance Services Office form number GL 0404 covering Broad Form 
Comprehensive General Liability.  Automobile coverage shall be at least 
as broad as Insurance Services Office Automobile Liability form CA 0001 
(ed. 12/90) Code 1 (“any auto”).  No endorsement shall be attached 
limiting the coverage. 

 
4.2.3 Additional requirements.  Each of the following shall be included in the 

insurance coverage or added as an endorsement to the policy: 
 

a. City and its officers, employees, agents, contractors, consultants, 
and volunteers shall be covered as insureds with respect to each 
of the following: liability arising out of activities performed by or on 
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behalf of Consultant, including the insured’s general supervision 
of Consultant; products and completed operations of Consultant; 
premises owned, occupied, or used by Consultant; and 
automobiles owned, leased, or used by the Consultant.  The 
coverage shall contain no special limitations on the scope of 
protection afforded to City or its officers, employees, agents, 
contractors, consultants, or volunteers. 

 
b. The insurance shall cover on an occurrence or an accident basis, 

and not on a claims-made basis. 
 

c. An endorsement must state that coverage is primary insurance 
with respect to the City and its officers, officials, employees, 
contractors, consultants, and volunteers, and that no insurance or 
self-insurance maintained by the City shall be called upon to 
contribute to a loss under the coverage. 

 
d. Any failure of CONSULTANT to comply with reporting provisions 

of the policy shall not affect coverage provided to CITY and its 
officers, employees, agents, and volunteers. 

 
e. An endorsement shall state that coverage shall not be 

suspended, voided, or canceled by either party, reduced in 
coverage or in limits, except after thirty (30) days' prior written 
notice by certified mail, return receipt requested, has been given 
to the City. 

 
4.3 Professional Liability Insurance.  If Consultant shall be performing licensed 

professional services, Consultant shall maintain for the period covered by this 
Agreement professional liability insurance for licensed professionals performing 
work pursuant to this Agreement in an amount not less than TWO MILLION 
DOLLARS ($2,000,000) covering the licensed professionals’ errors and omissions. 

 
4.3.1 Any deductible or self-insured retention shall not exceed $150,000 per 

claim. 
 

4.3.2 An endorsement shall state that coverage shall not be suspended, voided, 
canceled by either party, reduced in coverage or in limits, except after 
thirty (30) days' prior written notice by certified mail, return receipt 
requested, has been given to the City. 

 
4.3.3 The policy must contain a cross liability clause. 

 
4.3.4 The following provisions shall apply if the professional liability coverages 

are written on a claims-made form: 
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a. The retroactive date of the policy must be shown and must be 
before the date of the Agreement. 

 
b. Insurance must be maintained and evidence of insurance must be 

provided for at least three years after completion of the 
Agreement or the work, unless waived in writing by the City. 

 
c. If coverage is canceled or not renewed and it is not replaced with 

another claims-made policy form with a retroactive date that 
precedes the date of this Agreement, Consultant must provide 
extended reporting coverage for a minimum of five years after 
completion of the Agreement or the work.  The City shall have the 
right to exercise, at the Consultant’s sole cost and expense, any 
extended reporting provisions of the policy, if the Consultant 
cancels or does not renew the coverage. 

 
d. A copy of the claim reporting requirements must be submitted to 

the City prior to the commencement of any work under this 
Agreement. 

 
4.4 Requirements for All Policies. 
 

4.4.1 Acceptability of insurers.  All insurance required by this section is to be 
placed with insurers with a Bests' rating of no less than A. 

 
4.4.2 Verification of coverage.  Prior to beginning any work under this 

Agreement, Consultant shall furnish City with certificates of insurance and 
with original endorsements effecting coverage required herein.  The 
certificates and endorsements for each insurance policy are to be signed 
by a person authorized by that insurer to bind coverage on its behalf.  The 
City reserves the right to require complete, certified copies of all required 
insurance policies at any time. 

 
4.4.3 Subcontractors.  Consultant shall include all subcontractors as insureds 

under its policies or shall furnish separate certificates and endorsements 
for each subcontractor.  All coverages for subcontractors shall be subject 
to all of the requirements stated herein. 

 
4.4.4 Deductibles and Self-Insured Retentions.  Consultant shall disclose to 

and obtain the approval of City for the self-insured retentions and 
deductibles before beginning any of the services or work called for by any 
term of this Agreement.   

 
During the period covered by this Agreement, only upon the prior express 
written authorization of the City, Consultant may increase such 
deductibles or self-insured retentions with respect to City, its officers, 
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employees, agents, contractors, consultants, and volunteers.  The City 
may condition approval of an increase in deductible or self-insured 
retention levels with a requirement that Consultant procure a bond, 
guaranteeing payment of losses and related investigations, claim 
administration, and defense expenses that is satisfactory in all respects to 
the City. 
 

4.4.5 Notice of Reduction in Coverage.  In the event that any coverage 
required by this section is reduced, limited, or materially affected in any 
other manner, Consultant shall provide written notice to City at 
Consultant’s earliest possible opportunity and in no case later than five 
days after Consultant is notified of the change in coverage. 

 
4.5 Remedies.  In addition to any other remedies City may have if Consultant fails to 

provide or maintain any insurance policies or policy endorsements to the extent 
and within the time herein required, City may, at its sole option exercise any of the 
following remedies, which are alternatives to other remedies City may have and 
are not the exclusive remedy for Consultant’s breach: 

 
� Obtain such insurance and deduct and retain the amount of the premiums for 

such insurance from any sums due under the Agreement; 
 

� Order Consultant to stop work under this Agreement or withhold any payment 
that becomes due to Consultant hereunder, or both stop work and withhold 
any payment, until Consultant demonstrates compliance with the requirements 
hereof; and/or 

 
� Declare Consultant in material breach of the Agreement and terminate the 

Agreement. 
 

4.6 Waiver.  The Risk Manager of the City has the authority to waive or vary any 
provision of Sections 4.2 through 4.5.  Any such waiver or variation shall not be 
effective unless made in writing. 

 
Section 5. INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES.   Consultant 
shall indemnify, defend with counsel reasonably acceptable to the City, and hold harmless the City 
and its officials, officers, employees, agents, contractors, consultants, and volunteers from and 
against any and all losses, liability, claims, suits, actions, damages, and causes of action arising 
out of any personal injury, bodily injury, loss of life, or damage to property, or any violation of any 
federal, state, or municipal law or ordinance, to the extent caused, in whole or in part, by the willful 
misconduct or negligent acts or omissions of Consultant or its employees, subcontractors, or 
agents, by acts for which they could be held strictly liable, or by the quality or character of their 
work.  The foregoing obligation of Consultant shall not apply when (1) the injury, loss of life, 
damage to property, or violation of law arises wholly from the negligence or willful misconduct of 
the City or its officers, employees, agents, contractors, consultants, or volunteers and (2) the 
actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the 
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injury, loss of life, damage to property, or violation of law.  It is understood that the duty of 
Consultant to indemnify and hold harmless includes the duty to defend as set forth in Section 2778 
of the California Civil Code.  Acceptance by City of insurance certificates and endorsements 
required under this Agreement does not relieve Consultant from liability under this indemnification 
and hold harmless clause.  This indemnification and hold harmless clause shall apply to any 
damages or claims for damages whether or not such insurance policies shall have been 
determined to apply.  By execution of this Agreement, Consultant acknowledges and agrees to the 
provisions of this Section and that it is a material element of consideration. 
 
In the event that Consultant or any employee, agent, or subcontractor of Consultant providing 
services under this Agreement is determined by a court of competent jurisdiction or the California 
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as an 
employee of City, Consultant shall indemnify, defend, and hold harmless City for the payment of 
any employee and/or employer contributions for PERS benefits on behalf of Consultant or its 
employees, agents, or subcontractors, as well as for the payment of any penalties and interest on 
such contributions, which would otherwise be the responsibility of City. 
 
Section 6. STATUS OF CONSULTANT. 
 

6.1 Independent Contractor.  At all times during the term of this Agreement, 
Consultant shall be an independent contractor and shall not be an employee of 
City.  City shall have the right to control Consultant only insofar as the results of 
Consultant's services rendered pursuant to this Agreement and assignment of 
personnel pursuant to Subparagraph 1.3.  Otherwise, City shall not have the right 
to control the means by which Consultant accomplishes services rendered 
pursuant to this Agreement.  Notwithstanding any other City, state, or federal 
policy, rule, regulation, law, or ordinance to the contrary, Consultant and any of its 
employees, agents, and subcontractors providing services under this Agreement 
shall not qualify for or become entitled to, and hereby agree to waive any and all 
claims to, any compensation, benefit, or any incident of employment by City, 
including but not limited to eligibility to enroll in the California Public Employees 
Retirement System (PERS) as an employee of City and entitlement to any 
contribution to be paid by City for employer contributions and/or employee 
contributions for PERS benefits. 

 
6.2 Consultant No Agent.  Except as City may specify in writing, Consultant shall 

have no authority, express or implied, to act on behalf of City in any capacity 
whatsoever as an agent.  Consultant shall have no authority, express or implied, 
pursuant to this Agreement to bind City to any obligation whatsoever. 

 
Section 7. LEGAL REQUIREMENTS. 
 

7.1 Governing Law.  The laws of the State of California shall govern this Agreement. 
 
7.2 Compliance with Applicable Laws.  Consultant and any subcontractors shall 

comply with all laws applicable to the performance of the work hereunder. 
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7.3 Other Governmental Regulations.  To the extent that this Agreement may be 

funded by fiscal assistance from another governmental entity, Consultant and any 
subcontractors shall comply with all applicable rules and regulations to which City 
is bound by the terms of such fiscal assistance program. 

 
7.4 Licenses and Permits.  Consultant represents and warrants to City that 

Consultant and its employees, agents, and any subcontractors have all licenses, 
permits, qualifications, and approvals of whatsoever nature that are legally 
required to practice their respective professions.  Consultant represents and 
warrants to City that Consultant and its employees, agents, any subcontractors 
shall, at their sole cost and expense, keep in effect at all times during the term of 
this Agreement any licenses, permits, and approvals that are legally required to 
practice their respective professions and to perform this Agreement.  In addition to 
the foregoing, Consultant and any subcontractors shall obtain and maintain during 
the term of this Agreement valid business license from City. 

 
7.5 Nondiscrimination and Equal Opportunity.  Consultant shall not discriminate, 

on the basis of a person’s race, religion, color, national origin, age, physical or 
mental handicap or disability, medical condition, marital status, sex, or sexual 
orientation, against any employee, applicant for employment, subcontractor, 
bidder for a subcontract, or participant in, recipient of, or applicant for any services 
or programs provided by Consultant under this Agreement.  Consultant shall 
comply with all applicable federal, state, and local laws, policies, rules, and 
requirements related to equal opportunity and nondiscrimination in employment, 
contracting, and the provision of any services that are the subject of this 
Agreement, including but not limited to the satisfaction of any positive obligations 
required of Consultant thereby.   

 
Consultant shall include the provisions of this Subsection in any subcontract 
approved by the City or this Agreement. 

 
Section 8. TERMINATION AND MODIFICATION. 
 

8.1 Termination.  City may terminate this Agreement at any time and without cause 
upon written notification to Consultant.   

 
In the event of termination, Consultant shall be entitled to compensation for 
services performed prior to the effective date of termination as provided in Section 
2.  City, however, may condition payment of such compensation upon Consultant 
delivering to City any or all documents, photographs, computer software, video 
and audio tapes, and other materials provided to Consultant or prepared by or for 
Consultant or the City in connection with this Agreement. 
 

8.2 Extension.  City may, in its sole and exclusive discretion, extend the end date of 
this Agreement beyond that provided for in Subsection 1.1.  Any such extension 
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shall require a written amendment to this Agreement, as provided for herein.  
Consultant understands and agrees that, if City grants such an extension, City 
shall have no obligation to provide Consultant with compensation beyond the 
maximum amount provided for in this Agreement.  Similarly, unless authorized by 
the City, City shall have no obligation to reimburse Consultant for any otherwise 
reimbursable expenses incurred during the extension period. 

 
8.3 Amendments.  The parties may amend this Agreement only by a writing signed 

by all the parties. 
 
8.4 Assignment and Subcontracting.   City and Consultant recognize and agree that 

this Agreement contemplates personal performance by Consultant and is based 
upon a determination of Consultant’s unique personal competence, experience, 
and specialized personal knowledge.  Moreover, a substantial inducement to City 
for entering into this Agreement was and is the professional reputation and 
competence of Consultant.  Consultant may not assign this Agreement or any 
interest therein without the prior written approval of the City.  Consultant shall not 
subcontract any portion of the performance contemplated and provided for herein, 
other than to the subcontractors listed in the Consultant’s proposal, without prior 
written approval of the City. 

 
8.5 Survival.  All obligations arising prior to the termination of this Agreement and all 

provisions of this Agreement allocating liability between City and Consultant shall 
survive the termination of this Agreement. 

 
8.6 Options upon Breach by Consultant.  If Consultant materially breaches any of 

the terms of this Agreement, City’s remedies shall include, but not be limited to, 
any or all of the following: 

 
8.6.1 Immediate cancellation of the Agreement; 
 
8.6.2 Retention of the plans, specifications, drawings, reports, design 

documents, and any other work product prepared by Consultant pursuant 
to this Agreement prior to cancellation; and 

 
8.6.3 Retention of a different consultant at Consultant’s cost to complete the 

work described in Exhibit A not finished by Consultant. 
 

Section 9. KEEPING AND STATUS OF RECORDS. 
 

9.1 Records Created as Part of Consultant’s Performance.  All reports, data, 
maps, models, charts, studies, surveys, photographs, memoranda, plans, studies, 
specifications, records, files, or any other documents or materials, in electronic or 
any other form, that Consultant prepares or obtains pursuant to this Agreement 
and that relate to the matters covered hereunder shall be the property of the City.  
Consultant hereby agrees to deliver those documents to the City at any time upon 
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demand of the City.  It is understood and agreed that the documents and other 
materials, including but not limited to those described above, prepared pursuant to 
this Agreement are prepared specifically for the City and are not necessarily 
suitable for any future or other use. Failure by Consultant to deliver these 
documents to the City within the time period specified by the City shall be a 
material breach of this Agreement. City and Consultant agree that, until final 
approval by City, all data, plans, specifications, reports and other documents are 
preliminary drafts not kept by the City in the ordinary course of business and will 
not be disclosed to third parties without prior written consent of both parties. 

 
9.2 Consultant’s Books and Records.  Consultant shall maintain any and all 

ledgers, books of account, invoices, vouchers, canceled checks, and other records 
or documents evidencing or relating to charges for services or expenditures and 
disbursements charged to the City under this Agreement for a minimum of three 
(3) years, or for any longer period required by law, from the date of final payment 
to the Consultant to this Agreement.  

 
9.3 Inspection and Audit of Records.  Any records or documents that Section 9.2 of 

this Agreement requires Consultant to maintain shall be made available for 
inspection, audit, and/or copying at any time during regular business hours, upon 
oral or written request of the City.  Under California Government Code Section 
8546.7, if the amount of public funds expended under this Agreement exceeds 
TEN THOUSAND DOLLARS ($10,000.00), the Agreement shall be subject to the 
examination and audit of the State Auditor, at the request of City or as part of any 
audit of the City, for a period of three (3) years after final payment under the 
Agreement. 

 
Section 10 MISCELLANEOUS PROVISIONS. 
 

10.1 Attorneys’ Fees.  If a party to this Agreement brings any action, including an 
action for declaratory relief, to enforce or interpret the provision of this Agreement, 
the prevailing party shall be entitled to reasonable attorneys’ fees in addition to 
any other relief to which that party may be entitled.  The court may set such fees in 
the same action or in a separate action brought for that purpose. 

 
10.2 Venue.   In the event that either party brings any action against the other under 

this Agreement, the parties agree that trial of such action shall be vested 
exclusively in the state courts of California in the County of Santa Clara or in the 
United States District Court for the Northern District of California. 

 
10.3 Severability.  If a court of competent jurisdiction finds or rules that any provision 

of this Agreement is invalid, void, or unenforceable, the provisions of this 
Agreement not so adjudged shall remain in full force and effect.  The invalidity in 
whole or in part of any provision of this Agreement shall not void or affect the 
validity of any other provision of this Agreement. 
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10.4 No Implied Waiver of Breach.  The waiver of performance or any breach of a 
specific provision of this Agreement does not constitute a waiver of any other 
breach of that term or any other term of this Agreement. 

 
10.5 Successors and Assigns.  The provisions of this Agreement shall inure to the 

benefit of and shall apply to and bind the successors and assigns of the parties. 
 
10.6 Use of Recycled Products.  Consultant shall prepare and submit all reports, 

written studies and other printed material on recycled paper to the extent it is 
available at equal or less cost than virgin paper. 

 
10.7 Conflict of Interest.  Consultant may serve other clients, but none whose 

activities within the corporate limits of City or whose business, regardless of 
location, would place Consultant in a “conflict of interest,” as that term is defined in 
the Political Reform Act, codified at California Government Code Section 81000 et 

seq.   
 

Consultant shall not employ any City official in the work performed pursuant to this 
Agreement.  No officer or employee of City shall have any financial interest in this 
Agreement that would violate California Government Code Sections 1090 et seq. 
 
Consultant hereby warrants that it is not now, nor has it been in the previous 
twelve (12) months, an employee, agent, appointee, or official of the City.  If 
Consultant were an employee, agent, appointee, or official of the City in the 
previous twelve months, Consultant warrants that it did not participate in any 
manner in the forming of this Agreement.  Consultant understands that, if this 
Agreement is made in violation of Government Code §1090 et.seq., the entire 
Agreement is void and Consultant will not be entitled to any compensation for 
services performed pursuant to this Agreement, including reimbursement of 
expenses, and Consultant will be required to reimburse the City for any sums paid 
to the Consultant.  Consultant understands that, in addition to the foregoing, it may 
be subject to criminal prosecution for a violation of Government Code § 1090 and, 
if applicable, may be disqualified from holding public office in the State of 
California. 
 
Consultant certifies that it has not paid any direct or contingent fee, contribution, 
donation or consideration of any kind to any firm, organization, or person (other 
than a bona fide employee of Consultant) in connection with procuring this 
Agreement, nor has Consultant agreed to employ or retain any firm, organization, 
or person in connection with the performance of this Agreement as a condition for 
obtaining this Agreement. 

 
10.8 Solicitation.  Consultant agrees not to solicit business at any meeting, focus 

group, or interview related to this Agreement, either orally or through any written 
materials. 
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10.9 Contract Administration.  This Agreement shall be administered by Michael 

Boitnott who is authorized to act for, and on behalf of, City.  All correspondence 
shall be directed to or through the Contract Administrator or his or her designee. 

 
10.10 Notices.  Any written notice to Consultant shall be sent to:   

 
HMH Engineers 
Steve Loupe 
1570 Oakland Road  
San Jose, CA 95131 

 
Any written notice to City shall be sent to: 

 
Steven Machida, Acting Public Works Director/City Engineer 
455 East Calaveras Boulevard 
Milpitas, California 95035 

 
10.11 Professional Seal.  Where applicable in the determination of the City, the first 

page of a technical report, first page of design specifications, and each page of 
construction drawings shall be stamped/sealed and signed by the licensed 
professional responsible for the report/design preparation. 

 
10.12 Integration.  This Agreement, including the exhibits, represents the entire and 

integrated agreement between City and Consultant and supersedes all prior 
negotiations, representations, or agreements, either written or oral. 

 
10.13 Exhibits.  All exhibits referenced in this Agreement are incorporated by reference 

herein. 
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CITY OF MILPITAS     CONSULTANT 
       HMH Engineers 
 
 
    
Thomas C Williams, City Manager   
 
       Name & Title 
 
 
       Taxpayer Identification Number 
 
        
APPROVED AS TO FORM: 
 
 
 
Michael J. Ogaz, City Attorney    Corporate Entity Number 
 
       C0762379 
 
APPROVED AS TO CONTENT: 
 
 
 

Steven Machida, Acting Public Works Director/City Engineer 
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EXHIBIT A 
 

Scope of Services for Main Street Reconstruction 
  

General:   
 
CONSULTANT shall provide professional design services and construction support services for the partial 
reconstruction of South Main Street.  The project will provide for the partial reconstruction of South Main 
Street from Carlo Street to Great Mall Parkway. The work includes the removal and replacement of roadway 
pavement, the installation of new Americans with Disabilities Act (ADA) sidewalk ramps, curb, gutter, 
sidewalk and driveway repairs, traffic striping, traffic signal modifications to convert four signalized 
intersections to video detection and pedestrian push button modifications to accommodate ADA, three mid-
block crosswalks with flashing beacons, drainage system improvements, and replacement of missing street 
trees.  The design will also include an asphalt overlay of Serra Way, Corning Avenue and Curtis Avenue 
from South Main Street to Abel Street.   
 
 
4 1 0  P r o j e c t  M a n a g e m e n t  
 
CONSULTANT will be responsible for project organization and monitoring.  This involves planning the work 
program, organizing the team personnel to implement the program, monitoring the team progress, and 
controlling the quality of the work products to complete the project on time and within budget. 
 
 
4 2 0  T o p o g r a p h i c  F i e l d  S u r v e y  a n d  U t i l i t y  M a p p i n g  
 
Perform field topographic surveys to update and supplement existing survey information.  Obtain existing  
elevations at ADA ramp upgrades and areas of sidewalk, intersection pavement, curb and gutter 
improvements.  Obtain location and invert at accessible storm drain manholes, inlets and sanitary sewer 
manholes.  Perform research of existing utilities and prepare an updated utility base map. 
 
 
4 3 0  P r e l i m i n a r y  D e s i g n  ( 3 5 % )  
 
Develop Preliminary Plans to establish fundamental elements of the design.  The Preliminary Design Phase 
is intended to allow the City and other involved agencies to review and comment on the basic design 
concepts early in the process.  Street improvements will include ADA ramps and intersections, and failed or 
new curb, gutter, driveways and sidewalks where needed on S. Main Street between Great Mall Parkway 
and Carlo Street, and along Serra Way from S. Main Street to S. Abel Street. New AC pavement overlay, 
repair road failures, and removal of excess road crown along S. Main Street from Carlo Street to Great Mall 
Parkway.  Overlays will be applied to Corning Avenue and W. Curtis Avenue between S. Main Street and S. 
Abel Street.  The proposed plans for this preliminary submittal are as follows: 

 
• Title/Index Sheet 
• Typical Cross Sections 
• Preliminary Street Improvement Plans 
• Preliminary Traffic Signal Plans 
• Striping Plans 
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Prepare a Preliminary Estimate of Probable Construction Cost based on items and quantities of work shown 
on the Preliminary Plans and other anticipated improvements.  Prices will be based on the magnitude of the 
quantities, our experience with similar local projects and engineer’s judgment. 
 

DELIVERABLE: 
• Attend meetings in person to present 35%, Plans, Specifications and estimates, and 

discuss City design comments.  Prepare meeting agendas and summary memoranda 
(.pdf format via email). 

• Thirty-Five percent (35%) Construction Plans (two full size copies on bond paper, and one 
.pdf format via email), Specifications, and Estimates for City review and comment.  
 

 
4 4 0  D r a f t  P S & E  S u b m i t t a l  ( 9 5 % )   
 
Based on comments received from Preliminary Design, advance the design to the point that all major design 
issues and solutions are represented in the plan documents.  Minor details may be missing from the plan set 
at this milestone, but all plan and detail sheets will be represented in this submittal package. 
 
The following plan types will be prepared: 
 

• Title Sheet, Legend and Notes 
• Typical Cross Sections 
• Street Improvement Plans, including street tree replacement 
• Construction Details including ADA ramp and driveway modifications 
• Construction Area Signs 
• Signing and Striping Plans 
• Erosion Control Plans & SWPPP 
• Traffic Signal Plans 
• Street Tree Planting Details 
 

A draft of the technical specifications sections to be included for the ultimate project specifications will be 
identified with the submittal.  The technical specifications will reference City and/or Caltrans standard 
specifications sections for the various items of work, with specific consideration of measurement and 
payment provisions. 
 
The Preliminary Estimate of Probable Construction Cost will be updated to reflect the refinements from the 
Preliminary Design to the Draft PS&E Submittal. 
 
Prepare and submit PS&E to the City, utility companies and other agencies for review and comments.  
Respond to comments; work with the City and other agencies to resolve any conflicts between the 
comments of different reviewers. 
 

DELIVERABLE: 
• Attend meetings in person to present 95%, Plans, Specifications and estimates, and 

discuss City design comments.  Prepare meeting agendas and summary memoranda 
(.pdf format via email). 

• Ninety-Five percent (95%) Construction Plans (two full size copies on bond paper, and 
one .pdf format via email), Specifications, and Estimates for City review and comment.  
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4 5 0  T r a f f i c  S i g n a l  D e s i g n  
 
Engage a traffic engineering subconsultant, Fehr and Peers, to prepare construction documents for the 
traffic signal and intersection safety  lighting modifications at the intersections of S. Main Street/Serra Way, 
S. Main Street/W. Curtis Ave, S. Main Street/Great Mall Drive, and North leg of S. Main Street/Great Mall 
Parkway.  Design shall conform to City standards and requirements.  The traffic design will include: 
 

• Location and type of the proposed signal poles (as needed), vehicle detection, CCTV, signal 
heads, pull boxes and conduits. 

• Location of the proposed traffic signal controller cabinets and electrical service cabinets. 
• Signal phase diagrams, equipment schedule, signal conduit and conductor schedule. 
• Proposed intersection safety lighting. 
• Push button pedestrian modification as required for ADA ramps 
• Video detection at the following intersections: 

1. Serra Way and S. Main Street all legs. 
2. Curtis Avenue and S. Main Street all legs with advance detector loops on Main. 
3. Great Mall Drive and S. Main Street existing video detection add detector loops on 

Main. 
4. Great Mall Parkway and S. Main Street southbound Main Street only with advance 

detector loops on Main, (cabinet equipment capable of accommodating the 
reaming legs of the intersection at a later date).  

 
DELIVERABLE: 
• Traffic signal design will be submitted with submittals for tasks 430, 440 and 480. 

 
 
4 5 9  Q u a l i t y  A s s u r a n c e  R e v i e w  
 
Conduct an internal quality assurance review of the plans and specifications, concurrent with review of the 
95% Submittal by the CITY and other agencies.  CONSULTANT quality assurance program provides for 
independent checking of individual tasks as well as an independent review by experienced senior staff.  The 
purpose of this review is to provide oversight to specific project details by professionals who are not closely 
involved in the design, and to review the constructability, cost-effectiveness and completeness of design 
features relative to the normal standard of professional care. 
 

DELIVERABLE: 
• Signed QA/QC statement with submittals for tasks 440 and 480. 

 
 
4 8 0  F i n a l  P S & E  S u b m i t t a l  
 
After agency review of the Draft PS&E (95%), we will prepare the final Bid Documents (100% PS&E) in 
accordance with the CITY’s instructions. 
 
Provide the City the opportunity to review the completed Bid Documents and direct minor revisions.  Submit 
final documents for signature.  The anticipated date of completion for final documents is February 17, 2015 
based on a Notice-to-Proceed on January 7, 2015. 
 

DELIVERABLE: 
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• Attend meetings in person to present 100%, Plans, Specifications and estimates, and 
discuss City design comments.  Prepare meeting agendas and summary memoranda 
(.pdf format via email). 

• The 100% submittal shall include two (2) complete hard copy sets of plans, specifications, 
and calculations stamped by a California licensed professional engineer.  Submittals shall 
also be submitted on CD or DVD in AutoCAD 2013 or later version and PDF formats.  
Specifications shall be in MS Word 2007 format, and cost estimate shall be in MS Excel 
2007. 

 
 
4 8 2  P o s t  D e s i g n  S e r v i c e s  
 
CITY will be responsible for advertisement for bid of the project.  CONSULTANT shall assist CITY during bid 
solicitation process.  CONSULTANT shall provide bid phase services, as requested by the CITY through 
award of the construction contract including the following; response to bidders’ inquiries, preparation of 
addenda, attend and assist at two (2) pre-bid meetings, review and evaluation of bids.   
 

DELIVERABLE: 
• Answer bidder questions as requested by the CITY during the bid process 
• Attend two (2) Pre-bid meetings in person 
• Assist and draft addenda/response to bidder inquiries, if needed 
• Assist in bid evaluation as requested by CITY 

 
 
4 9 0  S e r v i c e s  D u r i n g  C o n s t r u c t i o n  
 
Services during construction, including attending the pre-construction conference with the City and 
Contractor, reviewing and responding to shop drawings, Request for Information “RFI’s” and submittals, 
preparing Contract Change Orders, making occasional field reviews. 
 
 

DELIVERABLE: 
• Attend pre-construction meeting in person (one meeting). 
• Attend other meetings as specified in the project specifications in person. 
• Submit reports of observations (.pdf format via email). 
• Review submittal/shop drawings and provide comments.  
• Review and response to RFI’s. 

 
 
4 9 5  R e c o r d  D r a w i n g s  
 
Prior to acceptance of the Project by the City, CONSULTANT shall review for accuracy and completeness 
the Contractor’s as-built drawings and specifications, and shall return them for Contractor revision if they are 
not accurate and complete. CONSULTANT shall incorporate all changes shown on the Contractor’s As-Built 
Drawings, executed RFI’s, submittals, and Contract Change Orders from the Conformed set into a final 
Record Drawing set.  CONSULTANT shall also draft and initial the official Record Drawings and submit both 
a hard copy on Mylar and an electronic copy in AutoCAD 2013 and GIS shape file format, PDF and TIF on 
digital video disc (DVD) to the CITY within 25 days of receipt of completed Contractor red line drawings.  
CONSULTANT to provide the CITY a hardcopy check set of the As-Built Drawings for review prior to 
printing the Mylar set. 
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DELIVERABLE: 
• Hard copy check set of the record drawings for review by CITY prior to printing the Mylar 

set.  
• Record drawings (1 hard copy check set, 1 hard copy on Mylar 24”x36”, and 1 electronic 

copy on DVD in AutoCAD 2013 or later version, PDF and TIF formats) 
 
 
500 Additional Services 

 
CITY will provide written direction and a budget for any additional service to be performed.  Written 
authorization must be obtained from the CITY prior to the CONSULTANT beginning additional services.  
The CITY will not be responsible for additional work that the CONSULTANT performs prior to receiving 
written authorization. 
 
 
Services Not Included: 
 
The following services may be required for successful completion of the project, but are specifically not 
included in this scope of services.  CONSULTANT may provide some of these services pursuant to the 
“Changes in Services” section of this agreement, or ClTY may engage others to provide these services.  
This is not intended to represent a complete list, but is added only for clarity. 

 
• Environmental Impact Reports, Special Studies and Reports (Noise, Traffic, Biotic, etc.) or Phase I 

or Phase II analysis. 
• Processing or coordination of U.S. Fish & Wildlife, Army Corps of Engineers, Department of Fish & 

Game or other Regional, State or Federal Agency permits. 
• Identification or location of any contaminated or hazardous material sites. 
• Uncovering or potholing existing underground facilities. 
• Plans or calculations for falsework, structural excavations and sheeting or shoring. 
• Subsurface water drainage (subdrains), dewatering facilities and pumping stations and force mains 

for storm drainage and sanitary sewer. 
• Geotechnical Engineering. 
• Construction Staging and/or Traffic Control Plans. 
• Permanent BMPs/Permanent Storm Water Treatment Control Measures.  
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SCHEDULE 
 

CONSULTANT will endeavor to complete the services in accordance with the following timeframes: 
 
Task Weeks After NTP 
 
Topographic Field Survey and Utility Mapping 2 Weeks 
Preliminary Design (35%) 4 Weeks 
Draft PS&E Submittal (95%) 5 Weeks 
Final PS&E Submittal 6 Weeks 
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EXHIBIT B 
 

COMPENSATION SCHEDULE 
 

 
For providing the services included in the Scope of Services, CITY shall compensate 
CONSULTANT on a Charge Rate basis invoiced based upon the actual hours expended by each 
employee classification for the services performed on the project multiplied by the hourly charge 
rate for that employee classification as follows.  The budget noted below will be a Not-To-Exceed 
budget: 
 
Professional Service Fees are as follows: 

Task Description  
Fees 
 

410 Project Management 
420 Topographic Field Survey and Utility Mapping 
430 Preliminary Design (35%) 
440 Draft PS&E Submittal (95%) 
450 Traffic Signal Design 
459 Quality Assurance Review 
480 Final PS&E Submittal 
482 Post Design Services 
490 Services During Construction 
495 Record drawings 
500 Additional Services as authorized by City 
Reimbursable 
 
Total Not to Exceed Amount 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
 
 
 

10,000 
20,000 
50,000 
35,000 
50,000 
  5,000 
15,000 
  7,000 
10,000 
  5,000 
15,500 
  2,500 
 
$ 225,000 
 

   

 
 
 
Reimbursable Expense 
 
CITY shall reimburse CONSULTANT for subconsultant costs and reimbursable expenses at cost 
plus five percent (5%) for processing, however, reimbursable expenses shall not exceed $2,500. 
Such reimbursable expenses may include: reproduction of plans and documents, overnight mail, 
delivery and courier services, premiums for additional insurance requirements requested by CITY, 
and other costs and expenses incurred at CITYs request.  
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EXHIBIT C 

 
INSURANCE DOCUMENTS 

 
 



Resolution No. ____ 1 

 

RESOLUTION NO. _____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING FINAL 

ACCEPTANCE OF SOUND WALL RENOVATION, PROJECT NO. 4267, AND RELEASE OF THE 

CONTRACTOR’S BOND 

 

WHEREAS, certain improvements were installed by the 2013 Sound Wall Renovation, Project No. 4267, under 
and pursuant to the provisions of an improvement contract between the City of Milpitas, a municipal corporation of the 
State of California (“City”), and Michael Dovgan, an individual d/b/a A Plus Painting (“Contractor”); and 

 
WHEREAS, said Contractor, as principal, and the Contractors Bonding and Insurance Company, as surety, 

executed a certain faithful performance bond conditioned upon the faithful performance of the provisions of said 
improvement contract and upon the faithful performance of all improvement work required thereunder; and  

 
WHEREAS, said improvements were completed, finally inspected by the City Engineer of the City and accepted; 

and 
 
WHEREAS, a period of one year or more has expired after the date of said acceptance of said improvements; and 
 
WHEREAS, the City Engineer has advised said City Council that said Contractor has remedied, restored, 

repaired, or replaced at its sole expense and to the satisfaction of said City Engineer all defects, damages, or imperfections, 
if any there were, due to or arising from faulty materials or workmanship and appearing within said period of one year 
from the date of acceptance; and 

 
WHEREAS, said City Engineer recommends to the City Council that said faithful performance bond be released. 
 
NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows: 
 
1. The City Council has considered the full record before it, which may include but is not limited to such 

things as the staff report, testimony by staff and the public, and other materials and evidence submitted or 
provided to it.  Furthermore, the recitals set forth above are found to be true and correct and are 
incorporated herein by reference. 

 
2. The City of Milpitas does finally accept said improvements.  That certain performance bond furnished by 

the above-named contractor, as principal, and the above-named surety in connection with those certain 
improvements for the above-designated project, is hereby released and discharged; provided, however, 
that nothing herein contained shall in any way be deemed to be a waiver, release or relinquishment by 
City of any obligations imposed upon the contractor or its surety, or sureties, by law or by the above-
referenced improvement contract, save and except those obligations specifically mentioned herein. 

 
 PASSED AND ADOPTED this _____ day of _________, 2015, by the following vote: 
 

AYES: 
 NOES: 
 ABSENT: 
 ABSTAIN: 
 
ATTEST: APPROVED: 
 
      
Mary Lavelle, City Clerk  Jose S. Esteves, Mayor 
 
APPROVED AS TO FORM 
 
___________________________________________ 
Michael J. Ogaz, City Attorney 
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RESOLUTION NO. ______     *9A 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING THE APPRAISAL 

REPORTS AND ADOPTING THE FAIR MARKET VALUE FOR AN ACRE OF LAND FOR THE PURPOSE 

OF CALCULATING PARK IN-LIEU FEE 

 

WHEREAS, Milpitas Municipal Code Section XI-1-9.07 (“Amount of Fee In Lieu of Land Dedication”) sets 
forth the method for the City Council to determine the fair market value for an acre of land in the City of Milpitas (“City”) 
to be paid in lieu of dedication of park land for certain subdivision projects; and 
 

WHEREAS, on December 11, 2014, Smith & Associates in accordance with their contract with the City 
submitted two appraisal reports to determine the fair market value of an acre of land in the City of Milpitas for the 
purpose of developing a park in-lieu fee; and 
 

WHEREAS, on January 6, 2015, the City Council considered the appraisal reports and other evidence presented 
by City staff and other interested parties. 
 

NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows: 
 

1.  The City Council has considered the full record before it, which may include but is not limited to such 
things as the staff report, appraisal reports, testimony by staff and the public, and other materials and 
evidence submitted or provided to it. Furthermore, the recitals set forth above are found to be true and 
correct and are incorporated herein by reference. 

 
2.  The fair market value of one acre of land outside of the Transit Area Specific Plan and Midtown Specific 

Plan areas in the City of Milpitas for the purpose of determining park in-lieu fee is hereby adopted and 
determined to be $53.00 per square foot or $2,308,680 per acre. 

 
3.  The fair market value of one acre of land inside of the Transit Area Specific Plan and Midtown Specific 

Plan areas in the City of Milpitas for the purpose of determining park in-lieu fee is hereby adopted and 
determined to be $64.00 per square foot or $2,787,840 per acre. 

 
PASSED AND ADOPTED this ____ day of ________________, 2015, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

ATTEST:         APPROVED: 

 
____________________________     __________________________ 
Mary Lavelle, City Clerk       Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
____________________________ 
Michael J. Ogaz, City Attorney 
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City of Milpitas 
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140 Town and Country Drive, Suite F 
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Real Estate Appraisal and Consulting
 

 
 
 
 
December 11, 2014 
 
 
Mr. Steven G. McHarris 
Planning & Neighborhood Services Director 
City of Milpitas 
455 E. Calaveras Blvd. 
Milpitas, CA 95035 
 
RE: Appraisal for In-Lieu Park Fees, Outside the Midtown and Transit Area  

Specific Plan Areas, City of Milpitas, California 
 
Dear Mr. McHarris: 
 
At your request, we have performed an appraisal for In-Lieu Park Fees. The 
purpose of the appraisal is to provide an opinion of the Average Market Value 
of a hypothetical one-acre parcel of land in the City of Milpitas, outside the 
Midtown and Transit Area Specific Plan areas with the potential of being 
developed with a park. This report does not consider any individual property, 
but rather looks at the Average Price per Acre throughout Milpitas, outside the 
specific plan areas, with residential zoning. The property rights considered are 
those of the Fee Simple Estate.   
 
The client is the City of Milpitas.  The intended user of this appraisal is the City 
of Milpitas and the intended use is to assist in setting in-lieu park fees to be 
charged to developers. 
 
Though we looked at all recent land sales in Milpitas, it is residential use that 
triggers the need for parks and the desire is to have the parks within or 
adjacent to new residential development.  Therefore, we included only land 
sales intended for residential use in our final analysis. Though we are not 
evaluating a specific parcel, our primary purpose is to provide an opinion of 
value of a hypothetical one-acre site therefore, our conclusions are considered 
an appraisal.   
 

Partners 

Dennis L. Smith, MAI 

Terry S. Larson, MAI 

John E. Carrothers, MAI 

 

Appraisers 

Paul M. Urvinitka, MAI 

Lisa G. Wright, MAI 

William O. Hurd, MAI 

William C. Schnitzer, ASA 

Robin Schwedhelm, MAI 

Jacquelyn Lawrence 

Thomas Tucker 

Gregory Hansen 

Doug Hogendorn 

Gary Larsen 

Matt Carriere 

Mark Bacanskas 

Oliver Gibbons 

Lisa Federico 

Chris Howel 

Brian Kennedy 

Jake Johnson 

Tom Venuti 

Gary Beckman 

Mike Dixon 

 

East Bay Office 

140 Town & Country Dr. 

Suite F 

Danville, CA 94526 

Phone 925-855-4950 

Fax     925-855-4951 

 

Silicon Valley Office 

520 S. El Camino Real  

Suite 342 

San Mateo, CA 94402 

Phone 650-212-1076 

Fax     925-855-4951 

 

Sacramento Office 

111 Woodmere Road  

Suite 140 

Folsom, CA 95630 

Phone 916-357-5860 

Fax     916-357-5868 
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Based on our investigation and analysis, as described in the attached report, it is our opinion 
that the Average Market Value of the Fee Simple Estate in a potential park site location in the 
City of Milpitas, outside the Midtown and Transit Area Specific Plan areas, subject to the 
attached Extraordinary and General Assumptions and Limiting Conditions, and any Hypothetical 
Condition, as of December 1, 2014, is: 
 

$53.00 per square foot 
or 

 $2,308,680 per acre 
 
The attached report contains the factual data and reasoning upon which the appraisal has been 
predicated. This report has been written in accordance with the Code of Professional Ethics & 
Standards of Professional Appraisal Practice of the Appraisal Institute and the Uniform 
Standards of Professional Appraisal Practice (USPAP), and the City of Milpitas.  
 
Please see the General and Extraordinary Assumptions and Limiting Conditions and 
Hypothetical Conditions regarding the values presented in this appraisal report, as shown in 
Section I - Introduction. 
 
 

 
William O. Hurd, MAI 
Certified General Real Estate Appraiser 
State of California #AG034899, exp. date 8-17-2016 

 
Terry S. Larson, MAI 
Certified General Real Estate Appraiser 
State of California #AG007041, exp. date 11-30-2016 
 
 
WOH, TSL 
Enclosure 
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SUMMARY OF SALIENT FACTS AND CONCLUSIONS 
 
Client: City of Milpitas 
 

Intended User: City of Milpitas 
 

Property Location: Milpitas land outside of Midtown & 
Transit Area Specific Plan Areas 

  

Property Type: Potential Park Land 
 

Assessor's Parcel Number:   N/A 
 

Land Area: Hypothetical One-Acre Parcel 
 

Zoning: Residential 
 

General Plan: Residential 
 

Flood Hazard Zone: No 
 

Alquist Priolo Special Study Zone: No 
 

Present Use: Residential 
 

Highest and Best Use: Residential – Suitable for Park Land 
 

Estate Appraised: Fee Simple 
 

Purpose of the Appraisal: Determine the Average Price of a 
Hypothetical one-acre site. 

 

Value Premise: Vacant and Ready for Development  
 

Appraisal Date:  December 1, 2014 
 

Average Market Value:  $53.00 per square foot 
   or 
    $2,308,680 per acre 
 

Subject to the attached General and 
Extraordinary Assumptions and Limiting 
Conditions 

 

Appraisers: William O. Hurd, MAI               
Certified General Real Estate Appraiser       
State of California #AG034899 
Exp. date 8-17-2016 

 
  Terry S. Larson, MAI 

Certified General Real Estate Appraiser 
State of California #AG007041     
Exp. date 11-30-2016  
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CERTIFICATION 
 
We certify that, to the best of our knowledge and belief:  
 
1. The statements of fact contained in this report are true and correct.  
 
2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions and 

limiting conditions, and are our personal, impartial, and unbiased professional analyses, opinions, 
and conclusions.  

 
3. We have no present or prospective interest in the property that is the subject of this report, and we 

have no personal interest with respect to the parties involved.  
 
4. We have no bias with respect to the property that is the subject of this report or to the parties involved 

with this assignment.  
 
5. Our engagement in this assignment was not contingent upon developing or reporting predetermined 

results.  
 
6. Our compensation for completing this assignment is not contingent upon the development or 

reporting of a predetermined value or direction in value that favors the cause of the client, the amount 
of the value opinion, the attainment of a stipulated result, or the occurrence of a subsequent event 
directly related to the intended use of this appraisal.  

 
7. The reported analyses, opinions, and conclusions were developed, and this report has been 

prepared, in conformity with the requirements of the Code of Professional Ethics and Standards of 
Professional Appraisal Practice of the Appraisal Institute, which include the Uniform Standards of 
Professional Appraisal Practice.  

 
8. The use of this report is subject to the requirements of the Appraisal Institute relating to review by its 

duly authorized representatives. 
 

9. No one provided significant real property appraisal assistance to the persons signing this certification. 

10. We are not evaluating a specific parcel, but rather providing a mathematical conclusion to be used in 
the Milpitas Midtown and Transit Area Specific Plan areas. Because the purpose of this assignment is 
to provide an opinion of value of a Hypothetical one-acre site, this is considered an appraisal. Mr. 
Terry S. Larson, MAI, has had personal discussions with the City of Milpitas regarding the scope and 
structure of this appraisal. 

11. As of the date of this report, William O. Hurd, MAI and Terry S. Larson, MAI have completed the 
requirements under the continuing education program of the Appraisal Institute.   

12. While not limited to a specific property, Smith & Associates has done a similar appraisal for the City 
of Milpitas in-lieu park fees within the three-year period immediately preceding acceptance of this 
assignment. 

 

                
William O. Hurd, MAI               Terry S. Larson, MAI                              
Certified General Real Estate Appraiser  Certified General Real Estate Appraiser 
State of California #AG034899, exp. 8-17-16  State of California #AG007041, exp.11-30-16 
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GENERAL ASSUMPTIONS 
 
This appraisal has been made with the following General Assumptions. An Assumption is defined 
as: “that which is taken to be true”.  
 
1. No responsibility is assumed for the legal description provided or for matters pertaining to 

legal or title considerations. Title to the property is assumed to be good and marketable 
unless otherwise stated. 

 
2. The property is appraised free and clear of any or all liens or encumbrances unless 

otherwise stated. 
 
3. Responsible ownership and competent property management are assumed. 
 
4. The information furnished by others is believed to be reliable, but no warranty is given for its 

accuracy. 
 
5. All engineering studies are assumed to be correct. The plot plans and illustrative material in 

this report are included only to help the reader visualize the property. 
 
6. It is assumed that there are no hidden or unapparent conditions of the property, subsoil, or 

structures that render it more or less valuable. No responsibility is assumed for such 
conditions or for obtaining the engineering studies that may be required to discover them. 

 
7. It is assumed that the property is in full compliance with all applicable federal, state, and 

local environmental regulations and laws unless the lack of compliance is stated, described, 
and considered in the appraisal report. 

 
8. It is assumed that the property conforms to all applicable zoning and use regulations and 

restrictions unless a nonconformity has been identified, described, and considered in the 
appraisal report. 

 
9. It is assumed that all required licenses, certificates of occupancy, consents, and other 

legislative or administrative authority from any local, state, or national government or private 
entity or organization have been or can be obtained or renewed for any use on which the 
opinion of value contained in this report is based. 

 
10. It is assumed that the use of the land and improvements is confined within the boundaries 

or property lines of the property described and that there is no encroachment or trespass 
unless noted in the report. 
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GENERAL ASSUMPTIONS - CONTINUED 
 
11. Unless otherwise stated in this report, the existence of hazardous materials, which may or 

may not be present on the property, was not observed by the appraiser. The appraiser has 
no knowledge of the existence of such materials on or in the property. The appraiser, 
however, is not qualified to detect such substances. The presence of substances such as 
asbestos, urea-formaldehyde foam insulation, and other potentially hazardous materials 
may affect the value of the property. The value estimated is predicated on the assumption 
that there is no such material on or in the property that would cause a loss in value. No 
responsibility is assumed for such conditions or for any expertise or engineering knowledge 
required to discover them. The intended user is urged to retain an expert in this field, if 
desired. 

 
GENERAL LIMITING CONDITIONS 
 
This appraisal has been made with the following General Limiting Conditions. A Limiting Condition 
is defined as: “a condition that limits the Use of an Appraisal”.  
 

1. Any allocation of the total value estimated in this report between the land and the 
improvements applies only under the stated program of utilization. The separate values 
allocated to the land and buildings must not be used in conjunction with any other 
appraisal and are invalid if so used.  

 
2. Any opinions of value provided in the report apply to the entire property, and any 

proration or division of the total into fractional interests will invalidate the opinion of 
value, unless such proration or division of interests has been set forth in the report. 

 
3. Possession of this report, or a copy thereof, does not carry with it the right of publication. 

 
4. The appraiser, by reason of this appraisal, is not required to give further consultation or 

testimony or to be in attendance in court with reference to the property in question 
unless arrangements have been previously made. 

 
5. Disclosure of the contents of the appraisal report is governed by the Bylaws and 

Regulations of The Appraisal Institute. 
 

6. Neither all, nor any part of the content of the report, or copy thereof (including conclusions 
as to the property value, the identity of the appraiser, professional designations, reference 
to any professional appraisal organizations, or the firm with which the appraiser is 
connected) shall be used for any purposes by anyone but the client specified in the report 
without the previous written consent of the Appraiser; nor shall it be disseminated to the 
public through advertising, public relations, news, sales, or other media without the prior 
written consent and approval of the appraiser. Any other party who uses or relies upon 
any information in this report, without the preparer's written consent, does so at their own 
risk. 
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EXTRAORDINARY ASSUMPTIONS 
 
This appraisal has been made with the following Extraordinary Assumptions. An Extraordinary 
Assumption is defined as: “an assumption, directly related to a specific assignment, as of the 
effective date of the assignment results, which, if found to be false, could alter the appraiser’s 
opinions or conclusions”. The use of the Extraordinary Assumptions might have affected the 
assignment results. 
 
1. This Appraisal is intended to determine the Average Market Value of a hypothetical one-

acre parcel of land in the City of Milpitas outside the Midtown and Transit Area Specific Plan 
areas with the potential of being developed with a park. This report does not consider any 
individual property, but rather looks at the Average Sales Price per Acre of that land. 

 
HYPOTHETICAL CONDITIONS 
 
This appraisal has been made with the following Hypothetical Conditions. A Hypothetical Condition 
is defined as: “a condition, directly related to a specific assignment, which is contrary to what is 
known by the appraiser to exist on the effective date of the assignment results, but is used for the 
purpose of analysis”. The use of the Hypothetical Conditions might have affected the assignment 
results.  
 

1. None 
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IDENTIFICATION OF THE PROPERTY 
 
This Appraisal is intended to determine the Average Market Value of a hypothetical one-acre 
parcel of land in the City of Milpitas, outside the Midtown and Transit Area Specific Plan areas 
with the potential of being developed with a park. This report does not consider any individual 
property, but rather looks at the Average Sales Price per Acre for residential land outside the 
Milpitas Midtown and Transit Area Specific Plan areas. 
 
PURPOSE AND PROPERTY RIGHTS APPRAISED 

 
The purpose of the appraisal is to provide an opinion of the Average Market Value of a 
hypothetical one-acre parcel of land in the City of Milpitas, outside the Midtown and Transit Area 
Specific Plan areas with the potential of being developed with a park. The property rights are 
those of the Fee Simple Estate.  
 
INTENDED USER AND INTENDED USE 
 
The intended user of this appraisal is the City of Milpitas and the intended use is to assist in 
setting city-wide in-lieu park fees to be charged to developers outside the Midtown and Transit 
Area Specific Plan areas. It is not to be used by any other entity for any purpose without the 
written consent of the appraisers. The appraisers are not responsible for unauthorized 
distribution and/or use of this report.  
 
EFFECTIVE DATE OF THE APPRAISAL 
 
The effective date of the appraisal is December 1, 2014.  
 
COMPETENCY PROVISION 
 
The appraisers possess both the knowledge and required ability to appraise property within the 
City of Milpitas. It is within the Smith & Associates, Inc. defined service area and the appraisers 
have the required resources, including zoning information, Assessor's records, Multiple Listing 
Service, Loopnet, Landvision and CoStar Comps, Inc. The appraisers affiliated with Smith & 
Associates, Inc. have appraised numerous properties of a similar type in the area and its 
competing environment. Please see a copy of the appraiser’s qualifications in the 
Addenda. 
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DEFINITIONS 
 
Fee Simple Estate 
 
"Absolute ownership unencumbered by any other interest or estate, subject only to the limitations 
imposed by the governmental powers of taxation, eminent domain, police power, and escheat." 1 
 
Market Value 
 
"The most probable price which a property should bring in a competitive and open market under all 
conditions requisite to a fair sale, the buyer and seller each acting prudently and knowledgeably, 
and assuming the price is not affected by undue stimulus. Implicit in this definition is the 
consummation of a sale as of a specified date and the passing of title from seller to buyer under 
conditions whereby:  
 a. Buyer and seller are typically motivated; 
 b. Both parties are well informed or well advised, and acting in what they consider their 

own best interests; 
 c. A reasonable time is allowed for exposure in the open market; 
 d. Payment is made in terms of cash in United States dollars or in terms of financial 

arrangements comparable thereto; and 
 e. The price represents the normal consideration for the property sold unaffected by 

creative financing or sale concessions granted by anyone associated with the sale.” 
2   

 
Average or Central Tendency 
 
“The tendency of samples to cluster around a central point, or representative value, in a frequency 
distribution.” 
 
As Is Market Value 
 
"The estimate of the market value of real property in its current physical condition, use, and zoning 
as of the appraisal date." 3 
 
Cash Equivalency 
 
“An analytical process in which the sale price of a transaction with nonmarket financing or financing 
with unusual conditions or incentives is converted into a price expressed in terms of cash.” 4 

                                                 
    1 The Dictionary of Real Estate Appraisal, 5th Edition 2010,  The Appraisal Institute, Page 78 
    2 Office of the Comptroller of the Currency (OCC), 12 CFR Part 34, The Dictionary of Real Estate Appraisal, 5th Edition, Page 123 and 

FIRREA 
    3 The Dictionary of Real Estate Appraisal, 5th Edition 2010, The Appraisal Institute, Page 12 
    4 The Dictionary of Real Estate Appraisal, 5th Edition 2010, The Appraisal Institute, Page 30 
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SCOPE OF THE APPRAISAL 
 
Per the client’s request, we have performed an appraisal and prepared a Summary Report. 
The methodology section of this report outlines the valuation procedures followed.  
 

The specific steps in the appraisal process include the following: 
 

 Research and analyze all of the applicable land sales within the City of Milpitas, or 
nearby areas with similar characteristics.  
 

 Confirm details of the comparable sales to the greatest extent possible with the 
participants of the transaction. These include but are not limited to grantor and 
grantee, sale price, date, terms and conditions, development potential, number of 
residential units or square feet of commercial development, etc.  
 

 We investigated land sales that reflect residential land uses of low (3-5 DU/AC) to 
medium (6-15 DU/AC) densities, typical of those outside the two specific plan areas. 

 

 Once the complete sample of sales was identified and verified, the sales were 
adjusted for the following characteristics; property rights conveyed, financing, 
conditions of sale (listings), market conditions (time) and physical condition. A market 
conditions adjustment is important as the market can change over time and older sales 
may need to be adjusted to reflect upward or downward trends to the current date of 
the consultation service.  
 

 Physical conditions are important as parcels are in different stages of improvement 
and need to be adjusted to a similar base condition. We considered a base value 
assuming a vacant, level site with all street improvements including curbs, gutters, 
sidewalks, utilities, and street lights, but no development entitlements. All of the sales 
have been adjusted to this standard.  

 

 Once the sales were adjusted, we then calculated a mathematical average per acre 
market value.  
 

 Although we are not considering a specific property, this is an appraisal as the main 
purpose is to provide an opinion of value. Additionally, we have prepared a Summary 
Report that provides all of the necessary information to fully document the comparable 
sales and adjustments and explain the process leading to the final Average Per-Acre 
Determination of Market Value.  
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REGIONAL ANALYSIS – SANTA CLARA COUNTY 
 
Santa Clara County encompasses a total land area of approximately 1,034 square miles and 
most of the commercial and residential development as well as the county’s population reside 
on the floor of the 225 square mile Santa Clara Valley.  Topographical features that generally 
border Santa Clara County include the San Francisco Bay and its associated tidelands to the 
north, the Mount Hamilton Range to the east, the Santa Cruz Mountains to the south, and the 
Cupertino Foothills to the west.   
 
Originally Santa Clara County was an agricultural area. Before 1945 the county consisted of 
mostly fruit and nut orchards mainly because of the ideal climate and topographical features 
gave the agricultural crops protection from elements. Following World War II returning GIs and 
their new families relocated to Santa Clara Valley, as it became an ideal place for living. During 
the 1950s, 1960s and 1970s, Santa Clara County experienced an unprecedented housing 
boom. New subdivisions were built for miles, creating an area of suburban sprawl.  
 
Similar growth patterns are still occurring, but the lack of vacant land available for development, 
as well as the geographical constraints, has created a shortage of new housing. After the 
financial crash of 2008 and the Great Recession, the Valley is once again experiencing rising 
home prices and a lack of housing, largely due to the success of social media companies on the 
Peninsula and West Valley, such as Google, Facebook, and Yahoo.   
 
Transportation 
 
Santa Clara County is well served by an extensive freeway system, major commercial 
expressways, commercial rail and passenger light rail systems, as well as an International 
Airport. Interstate 680, 880, and 280 connect with the west and east San Francisco Bay Areas 
and the rest of the state. US Highway 101 and State Highways 17, 85, 87 and 237 also add 
additional freeway access to most areas of Santa Clara County. The Lawrence, San Tomas, 
Capitol, Foothill, Montague and Central Expressways provide cross-valley routes that are 
superior to surface streets, but are slower than freeways. State Route 85 serves the south 
valley and results in a complete road system. This addition has been of great benefit to South 
Valley residents as it links them directly to employment centers in Cupertino, Sunnyvale, Mt. 
View, and the San Francisco Peninsula. Nevertheless the overall system is taxed by heavy 
traffic congestion during commute hours.   
 
The Norman Y. Mineta San Jose International Airport is located northwest near the intersection 
of Interstate 880, US Highway 101, and State Highway 87 (the Guadalupe Expressway), in the 
northern part of the city. National and International flight availability is considered above 
average and is expanding. Additional Domestic and International flights are also available from 
Oakland and San Francisco International Airports, which are within 40 miles of the Evergreen 
Views (D.R. Horton) site. The Reid Hillview Municipal Airport is located along Capitol 
Expressway but this is a small domestic airport that caters to local businesses and recreation 
flyers. 
 
Union Pacific Railroad provides commercial rail service that serves the industrial developments 
throughout the City of San Jose and Santa Clara Valley. These corridors are mostly located 
along Monterey Highway to the west. The Valley Transportation Authority (VTA) provides Light 
Rail and bus service countywide and the light rail system connects with Caltrain at the Diridon 
(downtown San Jose), Tamien, Castro (downtown Mountain View), and Evelyn stations. The 
original light rail system operated primarily from downtown San Jose to points north, where 
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many residents were employed. However, the light rail lines are now expanding in many 
directions, becoming more of a full service provider every year.  All local transportation 
improvements have been made in an effort to lighten auto traffic, but to date, success has been 
moderate. Amtrak provides passenger rail service out of San Jose and Santa Clara, and has a 
commute line to the south valley, Morgan Hill and Gilroy.  A future Light Rail Station is planned 
to be located along Capitol Expressway, but the timing remains unknown due to funding 
constraints. 
 
Population 
 
Between 1980 and 1990, the County of Santa Clara grew by 202,506 people. This growth 
represents a 16% increase in population. Similarly, between 1990 and 2000, the County grew 
by an additional 185,008, which accounts for a 12% change in population.  
 
It is predicted that the County's population will continue to grow, but at a slower rate. Moderate 
rates of growth in employment and housing development may account for this slow down in 
population growth. According to the Census Bureau, the County of Santa Clara's population in 
2010 was 1,781,642.  From January 1, 2012 to January 1, 2013, the County of Santa Clara's 
population reportedly grew 1.6%, to 1,842,254.  A May article in the San Francisco Chronicle 
stated that the City of San Jose’s population and broken the 1,000,000 barrier and Santa Clara 
County was again the fastest growing county in the state. 
 
Employment 
 
California’s unemployment rate decreased to 7.3 percent in September 2014, and nonfarm 
payroll jobs decreased by 9,800 during the month for a total gain of 1,409,500 jobs since 
the recovery began in February 2010, according to data released today by the California 
Employment Development Department (EDD) from two separate surveys. The U.S. 
unemployment rate also decreased in September to 5.9 percent.  
 
In September 2013, the unemployment rate was 8.8 percent. The unemployment rate is 
derived from a federal survey of 5,500 California households.  
 
Nonfarm jobs in California totaled 15,530,500 in September, a decrease of 9,800 jobs over 
the month, according to a survey of businesses that is larger and less variable statistically. 
The survey of 58,000 California businesses measures jobs in the economy. The year-over-
year change, September 2013 to September 2014, shows an increase of 297,000 jobs (up 
1.9 percent). 
 
Income 
 
High employment and high skill levels translate into high income. Santa Clara County is one of 
the most affluent metropolitan markets in the country. According to ABAG, the mean household 
income as of January 2000 was $105,300 significantly higher than statewide or national mean 
incomes.  However, the National, State, and Local Economy went into a significant recession in 
2008 and mean household income has not rebounded to the levels reported from 1999 to 2001.  
Countywide Mean household income declined in 2005 about 11.43%, and according to the 
Census Bureau, the median household income from 2008 to 2012 was $90,747. As with the 
population numbers, this does not take into account the strong growth over the past 2 years. 
 
Regional Conclusion 
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Santa Clara County is known as the high-technology center of the San Francisco Bay Area and 
the world. It has a diverse economic base with several industrial and office regional employment 
centers as well as having a large residential base. Physical features attract both businesses and 
residents.  
 
While the Valley was one of the areas hit hardest at the start of the recession due to layoffs and 
a collapse in home values, it has again led the recovery and has done so at a pace faster than 
the rest of the state and nation.  This area is still attractive to businesses for its location, 
transportation options, highly educated population, and access to capital.  High tech is once 
again leading the way, particularly in social media, biotechnology, and alternative fuel research.  
While not out of control like the previous “bubble”, median home prices in the Bay Area are up 
significantly in the past year.  Inventory and interest rates are having an effect by not letting 
prices get out of control, a sign that Silicon Valley is still going strong and poised for a healthy 
growth period.   
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AREA AND NEIGHBORHOOD ANALYSIS 
 
The City of Milpitas is located in the northeastern section of Santa Clara County, and it is 
bounded to the south by the City of San Jose and to the north by the City of Fremont. It is also 
part of the eastern portion of Silicon Valley. Land uses within the city are relatively diverse with 
most of the residential development located in the city's northern and eastern areas, while the 
industrial, research and development, and commercial uses are located primarily in the 
southern and western areas.  
 
The City is well served by several transportation systems. Highways 680 and 880 run north-
south through Milpitas connecting with the East Bay and Oakland to the north, while Highway 
237 runs east-west, connecting with Highway 101 and the lower San Francisco Peninsula to the 
west. Highway 237 connects Highways 680 and 880. Access to and from Milpitas to all parts of 
the Bay Area, and beyond, is easy and direct by virtue of these three highways passing through 
the city. Lastly, the City has two Light rail stations that allow residents and employees to 
connect easily with the high tech and manufacturing companies in located in the City of San 
Jose, Silicon Valley, and Santa Clara County.  
 
Between I-880 and Highway 680, commercial development is generally oriented along the major 
thoroughfares of Calaveras Boulevard, North & South Milpitas Drive, Jacklin Road, Montague 
Expressway, and Main Street. Just west of I-880 are the developing R&D, Office, and older 
manufacturing facilities north of Montague Expressway and along McCarthy Boulevard and 
Tasman Drive.  
 
Land uses in Milpitas include commercial, retail, R&D, and industrial to several classifications of 
residential. These include low density single-family at very low density (less than 1 dwelling unit 
per acre) to Very High Density Residential with densities that range from 40 dwelling units per 
acre to as high as 90 dwelling units per acre with a conditional use permit. 
 
Commercial land uses include the Town Center at East Calaveras Blvd. and North Milpitas Blvd. 
where the City Civic Center is located. Other Commercial uses are General Commercial, Retail 
Sub-Center, Professional/Administrative Offices, and Highway Service. Industrial land uses 
consist of Manufacturing and Warehousing, and Industrial Parks. Commercial and Industrial 
uses are located along the Valley floor with industrial uses centered along the east and west 
side of Highway 880 corridor as well as along South Milpitas Blvd. Commercial uses are 
generally found along major traffic arteries such as Main Street, Abel Street and Calaveras 
Blvd., with the McCarthy Ranch Marketplace at the northwest quadrant of Highways 880 and 
237. The Great Mall of Milpitas is along the Montague Expressway.  
 
Conclusion  
 
Although located on the east side of Silicon Valley, Milpitas has become an increasingly 
desirable location for business, as well as a desirable community in which to live. The high cost 
of housing and commercial property in the West Valley and lack of available developable land 
has drawn business and residents to the community. Ease of access to the Bay Area freeway 
system also helps make this a desirable location.  
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NATIONAL AND STATE ECONOMIC CONDITIONS 
 
The UCLA Anderson Forecast is one of the most widely watched and often-cited economic 
outlooks for California and the nation and was unique in predicting both the seriousness of the 
early-1990s downturn in California and the strength of the state's rebound since 1993. More 
recently, the Forecast was credited as the first major U.S. economic forecasting group to 
declare the recession of 2001. Below is their most recent report, published on September 11, 
2014. 
 

UCLA Anderson Forecast: National Economy Growing; Unemployment Rate 
Dropping; Defense Spending on the Rise  
California Recovery Continues at a "Painfully Plodding" Pace 
 
UCLA Anderson Forecast's third quarterly report of 2014 indicates that the real Gross 
Domestic Product for the United States will grow at about 3 percent over the next two 
years, following a decline of 2.1 percent in the first quarter of this year and a rebound of 
4.2 percent growth in the second. On an annual basis, GDP growth will rebound a full 
percentage point in 2015 to 3.1 percent and to 3.4 percent in 2016. Payroll job growth 
should average 230,000 per month; by the end of 2016 the unemployment rate will drop 
to 5.3 percent. In California, employment growth is forecast to be 2.4 percent in 2015 
and 2.2 percent in 2016, which will drive down the unemployment rate to 5.7 percent by 
2016, just 0.3 percent higher than the U.S. rate. 
 
The National Forecast 
 
Highlights of the September forecast include an expected rise in inflation, as measured 
by the headline and core consumer price indices. UCLA Anderson Senior Economist 
David Shulman forecasts inflation at 2 percent or higher over the next two years, driven 
primarily by rising residential rents and increasing health care costs. The Federal 
Reserve Board could raise rates by March 2015, in response to declining unemployment 
and rising inflation. The sectors expected to fuel the nation's economic growth include 
housing, nonresidential construction and investment in equipment and software.  
 
"Despite the housing recovery being slower than we anticipated, we forecast that 
housing starts will rise from this year's estimated 1.025 million units to 1.32 million and 
1.47 million units in 2015 and 2016, respectively," Shulman writes. "Because of 
continuing investment in energy production and a revival in commercial construction, 
nonresidential construction will start to increase rapidly in mid-2015. In 2016, investment 
in nonresidential construction is forecast to expand at a robust 8.2 percent. Continued 
strength in equipment and software spending will continue to buoy the economy." 
 
There is a major change from prior forecasts stemming from anticipation that defense 
spending will increase, rather than decline. Citing the rise of Islamic State of Iraq and the 
Levant (ISIL) in the Middle East, and the presence of Russian troops in Ukraine, 
Shulman writes that there will be a "rethinking" of the U.S.'s defense posture. The 
forecast models in an additional $24 billion per year in defense spending by 2016. 
 
"For those with a long memory, we would note that the Reagan defense build-up started 
under President Carter in 1979 after the Iranian Revolution and the Soviet invasion of 
Afghanistan," Shulman writes. 
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The California Forecast 
 
In the California forecast for September 2014, UCLA Anderson Senior Economist Jerry 
Nickelsburg writes, "The California economy is moving forward in an expansion from the 
depths of the Great Recession. But, even though the number of jobs is now higher than 
any time in the past, the state remains below its potential in output and employment. 
That we are entering the sixth year of expansion illustrates just how painfully plodding 
this recovery process has been." 
 
The current forecast accounts for two countervailing forces that will be affecting the 
California economy: the U.S. economy is growing stronger, while the world economy is 
expected to be weaker. The result is a forecast that is only slightly stronger than that 
released in June.  
 
In the housing sector, Nickelsburg notes that prices continue to rise in response to new 
household formation. "Construction permits have been increasing and our expectation is 
that this will continue through the forecast horizon," writes Nickelsburg. New home starts 
are expected to increase by 5 percent in California and nationwide. Job growth for 2016 
is forecasted at 3 percent in California, rising more quickly than growth in the nation. 
 

MARKET OVERVIEW 
 
We are developing an estimate of residential land values (the most likely placement of park 
land) outside the Midtown and Transit Area Specific Plan areas of Milpitas, so we looked at both 
home re-sale values and new home/apartment development.  The densities for residential 
development tend to be lower outside those plan areas, therefore we see more townhome and 
single-family home development, compared to higher density condos and apartments within the 
plan areas.  First is information on the overall housing industry from DataQuick, then statistics 
on new home development in Santa Clara County from The Gregory Group. 
 

Housing Market – Excerpts from most recent DataQuick report 
 
Strongest September for Bay Area Home Sales in Five Years; Prices Flat 
October 14, 2014 
 
The number of homes sold in the Bay Area last month edged up to its highest level for a 
September since 2009, the result of some spillover summer activity and sustained 
demand in a strong regional economy. Prices appear to have flattened out at a level 
reached this spring, Irvine-based CoreLogic DataQuick reported. 
 
A total of 7,443 new and resale houses and condos sold in the nine-county Bay Area last 
month. That was down 1.8 percent from 7,578 in August and up 4.2 percent from 7,141 
in September last year, according to CoreLogic DataQuick. 
 
A decline in sales from August to September is normal for the season. Last month’s 
sales count was the highest for any September since 7,879 homes were sold in 2009. 
Sales for the month of September have varied from 5,014 in 2007 to 13,343 in 2003. 
The average since 1988, when CoreLogic DataQuick’s statistics begin, is 8,479. 
 
The median price paid for a home in the nine-county Bay Area was $604,000 in 
September. That was down 0.5 percent from $607,000 in August, and up 14.0 percent 
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from $530,000 in September last year. The median sale price lurched above $600,000 
this April, when it was $610,000, and then reached a 2014 high of $618,000 in June. 
Since then the median has declined slightly on a month-to-month basis. 
 
The Bay Area’s median sale price peaked at $665,000 in June and July 2007, then 
dropped to a low of $290,000 in March 2009. 
 
“Some analysts are re-calculating what they consider to be normal sales levels, taking 
out the ‘loans-gone-wild’ years of over-available credit. And if you do that, current sales 
are right in the normal range. We still have issues today, though. The mortgage market 
is still dysfunctional. There are categories of buying and selling that are still inactive, and 
nobody really has any idea just how much pent-up demand there is out there,” said John 
Karevoll, CoreLogic DataQuick analyst. 
 

Sales Volume Median Price 

All homes Sep-13 Sep-14 % Chng Sep-13 Sep-14 % Chng 

Alameda  1,468 1,613 9.9% $510,500 $560,000 9.7% 

Contra Costa  1,385 1,460 5.4% $409,000 $450,000 10.0% 

Marin  300 270 -10.0% $750,000 $880,000 17.3% 

Napa  131 108 -17.6% $431,500 $500,000 15.9% 

Santa Clara  1,753 1,732 -1.2% $640,000 $694,500 8.5% 

San Francisco  511 510 -0.2% $820,000 $938,000 14.4% 

San Mateo  561 656 16.9% $680,000 $790,000 16.2% 

Solano  495 509 2.8% $273,500 $305,000 11.5% 

Sonoma  537 585 8.9% $409,500 $458,250 11.9% 

Bay Area  7,141 7,443 4.2% $530,000 $604,000 14.0% 
          Source: DataQuick, www.DQNews.com  

 
New Home Sales 
 
The following chart for Santa Clara County is from The Gregory Group, which tracks new home 
development and sales.  While the rate of increase has slowed some, median home prices have 
continued to rise.  We have also included the totals for San Mateo County to show the upward 
pressure that that area puts on Silicon Valley. 
 
County/Community

(Average Price/ 4th Qtr 1st Qtr 2nd Qtr 3rd Qtr 4th Qtr 1st Qtr 2nd Qtr 3rd Qtr Quarter Year Ago
Quarter Sales) 2013 2014 % Change % Change

Santa Clara County $677,344 $742,666 $767,580 $816,911 $888,335 $769,084 $803,307 $934,540 16.3% 14.4%
200 270 203 147 211 427 473 461 -2.5% 213.6%

Gilroy $613,766 $674,477 $712,866 $724,490 $728,996 $647,781 $654,649 $667,488 2.0% -7.9%
24 8 11 2 12 27 100 52 -48.0% 2500.0%

Milpitas -- -- -- -- $708,783 $704,053 $744,101 $746,737 0.4% --
-- -- -- -- 48 161 183 120 -34.4% --

Morgan Hill $718,315 $727,982 $727,766 $796,516 $819,729 $785,871 $795,063 $795,576 0.1% -0.1%
12 32 60 29 78 85 37 75 102.7% 158.6%

San Jose $587,752 $701,913 $756,050 $798,505 $760,805 $786,673 $850,887 $901,972 6.0% 13.0%
147 107 83 65 50 119 144 156 8.3% 140.0%

Sunnyvale $924,123 $905,271 $1,293,831 $1,250,426 $926,250 $926,250 $926,250 $1,206,491 30.3% -3.5%
15 53 13 18 11 25 2 33 1550.0% 83.3%

San Mateo County $801,270 $757,402 $861,736 $851,420 $854,350 $1,063,458 $1,044,620 $1,067,261 2.2% 25.4%
22 70 44 60 31 75 184 55 -70.1% -8.3%  
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While it appears that Milpitas home prices have gone up about 5% over the past year, there is 
another factor that must be considered in our analysis of demand for land. There are already a 
number of approved projects in various stages of construction that will bring about 1,300 low-
density units to market.  These are all outside the Midtown and Transit Area Specific Plan areas 
and in addition to the nearly 4,300 units approved in those areas.  One broker we spoke with 
who specializes in land acquisition told us that “the majority of lower density land has been 
purchased. Mainly higher density land remains and Milpitas is not yet a proven apartment/condo 
market so there will be few if any high density land purchases.” 
 
On the next page is a graphic summary from the Milpitas Planning Department showing all the 
projects that have already been approved. Many have started construction and some are near 
completion. Seven of the projects are outside the Transit Area or Midtown Specific Plan Areas.  
Those project names are circled in yellow on this graphic and they account for a total of 1,309 
dwelling units coming to market. Project 1, Landmark Tower, is technically outside the Specific 
Plan Areas.  But it is directly across the freeway from them and is more typical of those super 
high density projects, at 125 units/acre.  Therefore, we included that sale in the appraisal for the 
Specific Plan Areas. 
 
 
CONCLUSIONS 
 
While home prices continue to rise and the economy continues to gain ground, we have not 
seen much in the way of new Milpitas land transactions in 2014. The main reason is the large 
number of already approved projects that are coming to market and need to be absorbed first. 
There was a flurry of land acquisition activity in 2011-2013. But with those projects now 
approved and under construction, the land market appears to be taking a breather. 
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APPRAISAL METHODOLOGY – SALES COMPARISON APPROACH 
 
The most common way of estimating land value is the Sales Comparison Approach in which 
recent sales or offerings of vacant land are gathered and analyzed. Typically, the values 
indicated by the comparable transactions are reduced to a unit of comparison such as sales 
price per square foot of land area, price per buildable unit, or price per square foot of 
developable building area. We should point out that many of these “land” sales have existing 
buildings on them that must be torn down.  Because we are interested in the base land value we 
must include these demolition costs, since they are part of the cost to the buyer to get vacant 
land. 
 
The land sales and listings developed for this assignment are displayed on the following 
Comparable Land Sales Summary Tables. Details and comments with respect to each sale 
are provided in the table, while discussions on adjustments to the unit of comparison are 
discussed in the following paragraphs. We have also included Land Sales Adjustment Tables.  
 
The sales and listings are adjusted for property rights conveyed, financing, conditions of sale, 
market conditions (time), and physical factors, where necessary. Adjustments for location were 
not necessary as all sales are in the City of Milpitas.  We did adjust for density, since we 
included some of the Midtown/Transit Area sales for comparison.  The following narrative 
discussion will explain the adjustments for each comparable. 
 
Land Sales Discussion 
 
The following tables identify several sales that we believe are comparable for this appraisal. We 
added a new sale from the SPA that is a lower density, but we have not added any new 
comparable sales outside the SPA. There was one 2014 sale in the California Circle Project 
area that had too many qualifiers to list as a comparable, but we will discuss it at the end as the 
buyer described it to us. 

 
The appraisal assignment is to render an opinion of the average price for a hypothetical 1-acre 
parcel of land with the potential of being developed as a park.  It is residential use that triggers 
the need for parks and the desire is to have the parks within or adjacent to new residential 
development.  Therefore, we considered only land sales intended for residential use. 
 
As stated at the beginning of this section, we are estimating the value of vacant land.  
Therefore, an estimate of demolition costs has been included with each sale that has site 
improvements, to get the true price paid for the land only. 
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COMPARABLE RESIDENTIAL LAND SALES

SALE LOT SIZE PRICE INTENDED
ADDRESS BUYER DATE S.F. TOTAL USE

APN SELLER DOC # ACRES PER SF ZONING COMMENTS

1 31 S. Milpitas Blvd. DR Horton Apr-13 495,277 $37,680,000 80 SFR Approved Tentative Map
Milpitas Limar Realty Corp 2 (041) 22182994 11.37 $1,000,000 7.08 DU/Ac $1,000,000 for demo of

086-28-041 & 086-39-003 Topaz RE Investors LLC (003) 22182993 $38,680,000 2 industrial buildings

$78.10 TC-PUD 19
2 375 Los Coches St. San Ramon Land LLC May-13 115,869 $5,650,000 33 SFR Subject to Entitlements

Milpitas Less Properties LLC 22233879 2.66 $125,000 12.41 DU/Ac $125,000 for demo of

086-39-002 & 001 Genesis United Methodist Dec-12 $5,775,000 industrial building
Church 22006634 $49.84 TC-PUD 19

3 245-373 Sinclair Frontage Rd. Brookfield Homes Jun-12 420,791 $19,350,000 80 SFR Subject to Entitlements
Milpitas Mission Peak Homes LLC 21728782 9.66 $700,000 8.2 DU/Ac $700,000 for demo of

086-29-061,062,075,076 & 042 $20,050,000 4 industrial buildings
$47.65 PD2007-10

4 905-980 Los Coches St. Robson Homes Aug-11 230,433 $11,900,000 83 SFR Subject to Entitlements
Milpitas Green Valley Corp. 21280444 5.29 $300,000 16.6 DU/Ac $300,000 for demo of 

$12,200,000 2 buildings
086-29-049 & 050 $52.94 TC-PUD 19

5 Murphy Ranch Rd. ORA Murphy Ranch 285 LLC Jun-11 567,587 $24,811,000 285 TH Subject to Entitlements
Milpitas Fairview Murphy Rd. LLC 21196423 13.03 $43.71 22 DU/Ac 1/2 mile to light rail

086-01-046 R-4 PD

6 573-625 Trade Zone Toll Brothers Aug-13 544,936 $46,000,000 206 Units Fully Entitled
Milpitas Warmington Residential 22337612 12.51 $60,000 22.91 DU/Ac net Small auto salvage 

086-36-003, 004, 005 & 006 $46,060,000 buildings to demolish
$84.52 R-3 - TOD

7 1338 S. Main St Kumar/Sharma Sep-12 18,998 $775,000 Hold Potential residential
Milpitas WU Cherry & K 1990 Trust 21858173 0.44 $40.79 development but more

086-23-004 & 016 High Density likely commercial/retail
8 1625-1845 McCandless DR Horton Aug-12 534,481 $22,600,400 276 Units Subject to Entitlements

Milpitas Mission West Properties 21536587 12.27 $1,300,000 22.5 DU/Ac $1,300,000 for demo of

086-41-019,020,021 & 022 $23,900,400 three industrial buildings
$44.72 R-3 < 1/2 mile to light rail

9 Trade Zone Blvd. & Montague Trumark Companies Jul-12 361,548 $18,500,000 134 Units Subject to Entitlements
Milpitas Mission West Properties 21741832 8.30 $1,043,000 16 DU/Ac $1,043,000 for demo of

086-36-043 $19,543,000 three industrial buildings
$54.05 R-3 < 1/2 mile to light rail

10 1435-1620 McCandless Dr. Taylor Morrison Apr-12 420,790 $19,350,000 200 Townhomes $1,000,000 for demo of
Milpitas Mission West Properites 21646463 $1,000,000 20.7 DU/Ac 4 industrial buildings

086-33-094, 095, 098, 099 LP V 9.66 $20,350,000 1/3 mile to light rail
$48.36 R-3/PD Subject to Entitlements

OUTSIDE MIDTOWN / TRANSIT AREA SALES

MIDTOWN / TRANSIT AREA SALES

 
 

Adjustments to the Comparables 
 
All of the pertinent information for the comparables is presented in the Summary Tables and 
only adjustments to the sales will be discussed here. Since we are providing an opinion of the 
Average Market Value of a hypothetical one-acre parcel of land for the City of Milpitas and not a 
specific property, the overall adjustments are minor.  
 
Market Conditions 
 
Home prices are still on the rise, though sales volume is slowing down and absorption is a 
question in the coming year.  With the economy still growing, we added only a modest increase 
to our numbers from last year’s report with regard to sales prior to 2014. 
 
Location 
 
As stated earlier, all are Milpitas sales and need no adjustment.  We considered land sales in 
nearby parts of Fremont and San Jose but other factors made them not comparable. 
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Density 
 
Most new residential development outside the Midtown and Transit Area Specific Plans is in the 
medium density range of 6-15 DU/Ac.  We also used sales from within those plan areas that 
were close to that density range. 
 
Entitlements 
 
All of the sales except Sale 1 and 6 went into escrow “subject to entitlements.”  This means that 
during the escrow period, the buyer initiates and pays for all the steps to get an entitled project.  
If their original expectations cannot be executed, they have the ability to walk away from the 
deal with only the loss of a deposit in most cases.  But this seems to be the typical way that un-
entitled land is purchased – it will be entitled by the time escrow closes, but the buyer pays for 
the entitlement process on top of the price they paid for the un-entitled land.  Sale 1 already had 
an approved tentative map when DR Horton purchased the land (paid for by original developer 
Braddock & Logan). Sale 6 was assembled and entitled by Warmington Homes before selling to 
Toll Brothers. So those sales warrant a downward adjustment for superior entitlements.  The 
approval process from an industrial use to a mapped residential development can be significant, 
so these are larger adjustments. 
 
Conclusion 
 
While we have attempted to adjust the sales to the hypothetical subject property for the 
differences identified in the adjustment grid, it must be remembered that the adjustment process 
is not an exact science. It reflects the appraiser’s judgment regarding these differences and 
their magnitude relative to the overall sale price. The table below summarizes these 
adjustments and then averages the values by various groupings – both outside and inside the 
specific plan areas, and then Milpitas as a whole.  The groupings are quite close because we 
included only specific plan sales at the low end of the high density range (i.e. near the high end 
of the medium density range).  Sales 1 and 6 are given less weight because 1 had a tentative 
map and 6 was fully entitled at the time of sale.  Sale 7, the lowest at $40.79/s.f. unadjusted, is 
given less weight because the location makes it more likely that a retail use will be built, rather 
than residential. 
 
Additional Sale 
 
As mentioned earlier, there was one sale for land in the low/medium density range (6-15 DU/Ac) 
toward the north end of Milpitas.  This is in the California Circle Project area, which is currently 
an industrial park. In February 2014, Trumark Companies closed on 8.66 acres of land with two 
vacant R&D buildings totaling 106,657 s.f. The plan is to demolish the existing buildings and 
construct 84 single-family detached homes. The purchase price was $13,000,000, or $34.46/s.f. 
But the buyer told us “the property was tied up in 2011, so a completely different market.  We 
also entered into the purchase agreement on the basis of the existing use.  It is not a comp for a 
residential use from both a timing and use perspective.  We invested a tremendous amount of 
money and time to secure entitlements.” He estimates the land today would be worth in the “mid 
$20’s million range on a residual, entitled basis.” This would be about $66.27/s.f.  It would be 
more fully entitled than our benchmark property type, but provides some support for our 
conclusion of un-entitled residential land in the low $50/s.f. range. 
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ELEMENT OF COMPARISON SALE 1 SALE 2 SALE 3 SALE 4 SALE 5 SALE 6 SALE 7 SALE 8 SALE 9 SALE 10

DATE OF SALE Apr-13 May-13 Jun-12 Aug-11 Jun-11 Aug-13 Sep-12 Aug-12 Jul-12 Apr-12
BASE PRICE PER SF LAND $78.10 $49.84 $47.65 $52.94 $43.71 $84.52 $40.79 $44.72 $54.05 $48.36
PROPERTY RIGHTS CONVEYED 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ADJ. PRICE $78.10 $49.84 $47.65 $52.94 $43.71 $84.52 $40.79 $44.72 $54.05 $48.36
FINANCING TERMS 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ADJ. PRICE $78.10 $49.84 $47.65 $52.94 $43.71 $84.52 $40.79 $44.72 $54.05 $48.36
CONDITIONS OF SALE 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ADJ. PRICE $78.10 $49.84 $47.65 $52.94 $43.71 $84.52 $40.79 $44.72 $54.05 $48.36
MARKET CONDITIONS (TIME) 5.0% 5.0% 10.0% 10.0% 10.0% 5.0% 10.0% 10.0% 10.0% 10.0%
  ADJ. PRICE $82.00 $52.33 $52.41 $58.24 $48.08 $88.75 $44.87 $49.19 $59.46 $53.20

LOCATION 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
PHYSICAL CHARACTERISTICS
  DENSITY 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ENTITLEMENTS -30.0% 0.0% 0.0% 0.0% 0.0% -40.0% 0.0% 0.0% 0.0% 0.0%
  UTILITY/USE 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
TOTAL ADJUSTMENT -30.0% 0.0% 0.0% 0.0% 0.0% -40.0% 0.0% 0.0% 0.0% 0.0%
INDICATED PRICE PER SF LAND $57.40 $52.33 $52.41 $58.24 $48.08 $53.25 $44.87 $49.19 $59.46 $53.20

$52.84

COMPARABLE LAND SALES - RESIDENTIAL
OUTSIDE MIDTOWN/TRANSIT AREAS

$53.69

INSIDE MIDTOWN/TRANSIT AREAS

$51.99

 
 

 
FINAL VALUE RECONCILIATION 
 
With respect to reconciliation, there is, in this case, only one applicable approach to value, the 
Sales Comparison Approach. As a result, this is the sole basis for the value conclusion.  The 
Sales Comparison Approach to value is believed to be the most relevant indicator of value, as it 
is the most likely method of valuation for vacant land. 
 
All sales are fairly close based on location, timing, and density.  After only a couple of 
necessary adjustments, we see a consistent range that makes the average of all sales 
appropriate given that the in-lieu park fee applies across all of Milpitas outside of the Midtown 
and Transit Area Specific Plan areas.  
 
Based on our investigation and analysis, it is our opinion that the Average Market Value of the 
Fee Simple Estate in a potential park site location in the City of Milpitas, outside the Midtown 
and Transit Area Specific Plan areas, subject to the attached General and Extraordinary 
Assumptions and Limiting Conditions, and any Hypothetical Conditions, as of December 1, 
2014, is: 
 

$53.00 per square foot 
or 

 $2,308,680 per acre 
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Mr. Steven G. McHarris 
Planning & Neighborhood Services Director 
City of Milpitas 
455 E. Calaveras Blvd. 
Milpitas, CA 95035 
 
RE: Appraisal for In-Lieu Park Fees in Midtown and Transit Area Specific  
 Plan Areas, City of Milpitas, California 
 
Dear Mr. McHarris: 
 
At your request, we have performed an appraisal for In-Lieu Park Fees. The 
purpose of the appraisal is to provide an opinion of the Average Market Value 
of a hypothetical one-acre parcel of land in the City of Milpitas Midtown and 
Transit Area Specific Plan areas with the potential of being developed with a 
park. This report does not consider any individual property, but rather looks at 
the Average Price per Acre throughout the specific plan areas, with residential 
zoning. The property rights considered are those of the Fee Simple Estate.  
The function of the report is for use by the City of Milpitas to assist in setting in-
lieu park fees to be charged to developers in the specific plan areas. 
 
The client is the City of Milpitas.  The intended user of this appraisal is the City 
of Milpitas and the intended use is to assist in setting city-wide in-lieu park fees 
to be charged to developers. 
 
The City has stated that a new city park is most likely to be located in the 
Transit Oriented and the Midtown Specific Planning Areas. Though these two 
planning areas have sites with commercial, industrial, and mixed-use 
designations, the majority of the acreage within both planning areas are zoned 
for High Density Residential. Also, it is residential use that triggers the need for 
parks and the desire is to have the parks within or adjacent to new residential 
development.  Therefore, we considered only land sales intended for residential 
use. Though we are not evaluating a specific parcel, our primary purpose is to 
provide an opinion of value of a hypothetical one-acre site therefore, our 
conclusions are considered an appraisal.   
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Based on our investigation and analysis, as described in the attached report, it is our opinion 
that the Average Market Value of the Fee Simple Estate in a potential park site location in the 
City of Milpitas Mid-Town and Transit Area Specific Plan areas, subject to the attached 
Extraordinary and General Assumptions and Limiting Conditions, and any Hypothetical 
Condition, as of December 1, 2014, is: 
 

$64.00 per square foot 
or 

 $2,787,840 per acre 
  
The attached report contains the factual data and reasoning upon which the appraisal has been 
predicated. This report has been written in accordance with the Uniform Standards of 
Professional Appraisal Practice (USPAP), the Appraisal Institute Standards, and the City of 
Milpitas.  
 
Please see the General and Extraordinary Assumptions and Limiting Conditions and 
Hypothetical Conditions regarding the values presented in this appraisal report, as shown in 
Section I - Introduction. 
 

 
William O. Hurd, MAI 
Certified General Real Estate Appraiser 
State of California #AG034899, exp. date 8-17-2016 

 
Terry S. Larson, MAI 
Certified General Real Estate Appraiser 
State of California #AG007041, exp. date 11-30-2016 
 
 
WOH, TSL 
enclosure 
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SUMMARY OF SALIENT FACTS AND CONCLUSIONS 
 
Client: City of Milpitas 
 

Intended User: City of Milpitas 
 

Property Location: Milpitas Mid-Town & Transit Area 
 Specific Plan Areas 
  

Property Type: Potential Park Land 
 

Assessor's Parcel Number:   N/A 
 

Land Area: Hypothetical One-Acre Parcel 
 

Zoning: Residential 
 

General Plan: Residential 
 

Flood Hazard Zone: No 
 

Alquist Priolo Special Study Zone: No 
 

Present Use: Residential 
 

Highest and Best Use: Residential – Suitable for Park Land 
 

Estate Appraised: Fee Simple 
 

Purpose of the Appraisal: Determine the Average Price of a 
Hypothetical one-acre site 

 

Value Premise: Vacant and Ready for Development  
 

Appraisal Date:  December 1, 2014 
 

Average Market Value:  $64.00 per square foot 
   or 
   $2,787,840 per acre 
 

Subject to the attached General and 
Extraordinary Assumptions and Limiting 
Conditions 

 

Appraisers: William O. Hurd, MAI               
Certified General Real Estate Appraiser       
State of California #AG034899 
Exp. date 8-17-2016 

 
  Terry S. Larson, MAI 

Certified General Real Estate Appraiser 
State of California #AG007041     
Exp. date 11-30-2016  
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CERTIFICATION 
 
We certify that, to the best of our knowledge and belief:  
 
1. The statements of fact contained in this report are true and correct.  
 
2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions and 

limiting conditions, and are our personal, impartial, and unbiased professional analyses, opinions, 
and conclusions.  

 
3. We have no present or prospective interest in the property that is the subject of this report, and we 

have no personal interest with respect to the parties involved.  
 
4. We have no bias with respect to the property that is the subject of this report or to the parties involved 

with this assignment.  
 
5. Our engagement in this assignment was not contingent upon developing or reporting predetermined 

results.  
 
6. Our compensation for completing this assignment is not contingent upon the development or 

reporting of a predetermined value or direction in value that favors the cause of the client, the amount 
of the value opinion, the attainment of a stipulated result, or the occurrence of a subsequent event 
directly related to the intended use of this appraisal.  

 
7. The reported analyses, opinions, and conclusions were developed, and this report has been 

prepared, in conformity with the requirements of the Code of Professional Ethics and Standards of 
Professional Appraisal Practice of the Appraisal Institute and the Uniform Standards of Professional 
Appraisal Practice.  

 
8. The use of this report is subject to the requirements of the Appraisal Institute relating to review by its 

duly authorized representatives. 
 
9. No one provided significant real property appraisal assistance to the persons signing this certification. 

10. We are not evaluating a specific parcel, but rather providing a mathematical conclusion to be used in 
the Milpitas Mid-Town and Transit Area Specific Plan areas. Because the purpose of this assignment 
is to provide an opinion of value of a Hypothetical one-acre site, this is considered an appraisal. Mr. 
Terry S. Larson, MAI, has had personal discussions with the City of Milpitas regarding the scope and 
structure of this appraisal. 

11. As of the date of this report, William O. Hurd, MAI and Terry S. Larson, MAI have completed the 
requirements under the continuing education program for Designated Members of the Appraisal 
Institute.   

12. While not limited to a specific property, Smith & Associates has done a similar appraisal for the City 
of Milpitas in-lieu park fees within the three-year period immediately preceding acceptance of this 
assignment. 

 

                       
William O. Hurd, MAI               Terry S. Larson, MAI                              
Certified General Real Estate Appraiser  Certified General Real Estate Appraiser 
State of California #AG034899, exp. 8-17-16  State of California #AG007041, exp.11-30-16 
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GENERAL ASSUMPTIONS 
 
This appraisal has been made with the following General Assumptions. An Assumption is defined 
as: “that which is taken to be true”.  
 
1. No responsibility is assumed for the legal description provided or for matters pertaining to 

legal or title considerations. Title to the property is assumed to be good and marketable 
unless otherwise stated. 

 
2. The property is appraised free and clear of any or all liens or encumbrances unless 

otherwise stated. 
 
3. Responsible ownership and competent property management are assumed. 
 
4. The information furnished by others is believed to be reliable, but no warranty is given for its 

accuracy. 
 
5. All engineering studies are assumed to be correct. The plot plans and illustrative material in 

this report are included only to help the reader visualize the property. 
 
6. It is assumed that there are no hidden or unapparent conditions of the property, subsoil, or 

structures that render it more or less valuable. No responsibility is assumed for such 
conditions or for obtaining the engineering studies that may be required to discover them. 

 
7. It is assumed that the property is in full compliance with all applicable federal, state, and 

local environmental regulations and laws unless the lack of compliance is stated, described, 
and considered in the appraisal report. 

 
8. It is assumed that the property conforms to all applicable zoning and use regulations and 

restrictions unless a nonconformity has been identified, described, and considered in the 
appraisal report. 

 
9. It is assumed that all required licenses, certificates of occupancy, consents, and other 

legislative or administrative authority from any local, state, or national government or private 
entity or organization have been or can be obtained or renewed for any use on which the 
opinion of value contained in this report is based. 

 
10. It is assumed that the use of the land and improvements is confined within the boundaries 

or property lines of the property described and that there is no encroachment or trespass 
unless noted in the report. 
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GENERAL ASSUMPTIONS - CONTINUED 
 
11. Unless otherwise stated in this report, the existence of hazardous materials, which may or 

may not be present on the property, was not observed by the appraiser. The appraiser has 
no knowledge of the existence of such materials on or in the property. The appraiser, 
however, is not qualified to detect such substances. The presence of substances such as 
asbestos, urea-formaldehyde foam insulation, and other potentially hazardous materials 
may affect the value of the property. The value estimated is predicated on the assumption 
that there is no such material on or in the property that would cause a loss in value. No 
responsibility is assumed for such conditions or for any expertise or engineering knowledge 
required to discover them. The intended user is urged to retain an expert in this field, if 
desired. 

 
GENERAL LIMITING CONDITIONS 
 
This appraisal has been made with the following General Limiting Conditions. A Limiting Condition 
is defined as: “a condition that limits the Use of an Appraisal”.  
 

1. Any allocation of the total value estimated in this report between the land and the 
improvements applies only under the stated program of utilization. The separate values 
allocated to the land and buildings must not be used in conjunction with any other 
appraisal and are invalid if so used.  

 
2. Any opinions of value provided in the report apply to the entire property, and any 

proration or division of the total into fractional interests will invalidate the opinion of 
value, unless such proration or division of interests has been set forth in the report. 

 
3. Possession of this report, or a copy thereof, does not carry with it the right of publication. 

 
4. The appraiser, by reason of this appraisal, is not required to give further consultation or 

testimony or to be in attendance in court with reference to the property in question 
unless arrangements have been previously made. 

 
5. Disclosure of the contents of the appraisal report is governed by the Bylaws and 

Regulations of The Appraisal Institute. 
 

6. Neither all, nor any part of the content of the report, or copy thereof (including conclusions 
as to the property value, the identity of the appraiser, professional designations, reference 
to any professional appraisal organizations, or the firm with which the appraiser is 
connected) shall be used for any purposes by anyone but the client specified in the report 
without the previous written consent of the Appraiser; nor shall it be disseminated to the 
public through advertising, public relations, news, sales, or other media without the prior 
written consent and approval of the appraiser. Any other party who uses or relies upon 
any information in this report, without the preparer's written consent, does so at their own 
risk. 
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EXTRAORDINARY ASSUMPTIONS 
 
This appraisal has been made with the following Extraordinary Assumptions. An Extraordinary 
Assumption is defined as: “an assumption, directly related to a specific assignment, as of the 
effective date of the assignment results, which, if found to be false, could alter the appraiser’s 
opinions or conclusions”. The use of the Extraordinary Assumptions might have affected the 
assignment results. 
 

1. This Appraisal is intended to determine the Average Market Value of a hypothetical one-
acre parcel of land in the City of Milpitas Mid-Town and Transit Area Specific Plan areas 
with the potential of being developed with a park. This report does not consider any 
individual property, but rather looks at the Average Sales Price per Acre for residential 
land in the Milpitas Mid-Town and Transit Area Specific Plan areas. 

 
HYPOTHETICAL CONDITIONS 
 
This appraisal has been made with the following Hypothetical Conditions. A Hypothetical Condition 
is defined as: “a condition, directly related to a specific assignment, which is contrary to what is 
known by the appraiser to exist on the effective date of the assignment results, but is used for the 
purpose of analysis”. The use of the Hypothetical Conditions might have affected the assignment 
results.  
 

1. None 
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IDENTIFICATION OF THE PROPERTY 
 
This Appraisal is intended to determine the Average Market Value of a hypothetical one-acre 
parcel of land in the City of Milpitas Mid-Town and Transit Area Specific Plan areas with the 
potential of being developed with a park. This report does not consider any individual property, 
but rather looks at the Average Sales Price per Acre for residential land in the Milpitas Mid-
Town and Transit Area Specific Plan areas. 
 
PURPOSE AND PROPERTY RIGHTS APPRAISED 

 
The purpose of the appraisal is to provide an opinion of the Average Market Value of a 
hypothetical one-acre parcel of land in the City of Milpitas Mid-Town and Transit Area Specific 
Plan areas with the potential of being developed with a park. The property rights are those of 
the Fee Simple Estate.  
 
INTENDED USER AND INTENDED USE 
 
The intended user of this appraisal is the City of Milpitas and the intended use is to assist in 
setting city-wide in-lieu park fees to be charged to developers in the Mid-Town and Transit Area 
Specific Plan areas. It is not to be used by any other entity for any purpose without the written 
consent of the appraisers. The appraisers are not responsible for unauthorized distribution 
and/or use of this report.  
 
EFFECTIVE DATE OF THE APPRAISAL 
 
The effective date of the appraisal is December 1, 2014.  
 
COMPETENCY PROVISION 
 
The appraisers possess both the knowledge and required ability to appraise property within the 
City of Milpitas. It is within the Smith & Associates, Inc. defined service area and the appraisers 
have the required resources, including zoning information, Assessor's records, Multiple Listing 
Service, Loopnet, Landvision and CoStar Comps, Inc. The appraisers affiliated with Smith & 
Associates, Inc. have appraised numerous properties of a similar type in the area and its 
competing environment. Please see a copy of the appraiser’s qualifications in the 
Addenda. 
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DEFINITIONS 
 
Fee Simple Estate 
 
"Absolute ownership unencumbered by any other interest or estate, subject only to the limitations 
imposed by the governmental powers of taxation, eminent domain, police power, and escheat." 1 
 
Market Value 
 
"The most probable price which a property should bring in a competitive and open market under all 
conditions requisite to a fair sale, the buyer and seller each acting prudently and knowledgeably, 
and assuming the price is not affected by undue stimulus. Implicit in this definition is the 
consummation of a sale as of a specified date and the passing of title from seller to buyer under 
conditions whereby:  
 a. Buyer and seller are typically motivated; 
 b. Both parties are well informed or well advised, and acting in what they consider their 

own best interests; 
 c. A reasonable time is allowed for exposure in the open market; 
 d. Payment is made in terms of cash in United States dollars or in terms of financial 

arrangements comparable thereto; and 
 e. The price represents the normal consideration for the property sold unaffected by 

creative financing or sale concessions granted by anyone associated with the sale.” 
2   

 
Average or Central Tendency 
 
“The tendency of samples to cluster around a central point, or representative value, in a frequency 
distribution.” 
 
As Is Market Value 
 
"The estimate of the market value of real property in its current physical condition, use, and zoning 
as of the appraisal date." 3 
 
Cash Equivalency 
 
“An analytical process in which the sale price of a transaction with nonmarket financing or financing 
with unusual conditions or incentives is converted into a price expressed in terms of cash.” 4 

                                                 
1 The Dictionary of Real Estate Appraisal, 5th Edition 2010, The Appraisal Institute, Page 78 
2 Office of the Comptroller of the Currency (OCC), 12 CFR Part 34, The Dictionary of Real Estate Appraisal, 5th Edition, Page 123 and 

FIRREA 
3 The Dictionary of Real Estate Appraisal, 5th Edition 2010, The Appraisal Institute, Page 12 
4 The Dictionary of Real Estate Appraisal, 5th Edition 2010, The Appraisal Institute, Page 30 
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SCOPE OF THE APPRAISAL 
 
Per the client’s request, we have performed an appraisal and prepared an Appraisal Report. 
The methodology section of this report outlines the valuation procedures followed.  
 

The specific steps in the appraisal process include the following: 
 

 Research and analyze all of the applicable land sales within the City of Milpitas Mid-
Town and Transit Area Specific Plan areas, or nearby areas with similar 
characteristics.  
 

 The confirmation of the comparable sales was completed to the greatest extent 
possible and as many details of the transaction were confirmed with the participants of 
the transaction. These include but not limited to grantor and grantee, sale price, date, 
terms and conditions, development potential, number of residential units or square feet 
of commercial development, etc.  
 

 An investigation of the sales was completed to the greatest extend possible. The most 
recent sales and those located in the City of Milpitas are given primary consideration. 
We also considered properties currently in contract and current listings.   

 
 We investigated land sales that reflect residential land uses of high (20-40 DU/AC) and 

very high (41-60+ DU/AC) densities, typical of those in the two specific plan areas. 
 

 Once the complete sample of sales was identified and verified, the sales were 
adjusted for the following characteristics; property rights conveyed, financing, 
conditions of sale (listings), market conditions (time) and physical condition. A market 
conditions adjustment is important as the market can change over time and older sales 
may need to be adjusted to reflect upward or downward trends to the current date of 
the consultation service.  
 

 Physical conditions are important as parcels are in different stages of improvement 
and need to be adjusted to a similar base condition. We considered a base value 
assuming a vacant, level site with all street improvements including curbs, gutters, 
sidewalks, utilities, and street lights, but no development entitlements. All of the sales 
have been adjusted to this standard.  

 

 Other adjustments for location, density, etc. are not made, as the aim is to represent 
an Average Per-Acre Value in Milpitas. These adjustments would be property specific 
and should not be made in estimating an average market value.  
 

 Once the sales were adjusted, we then calculated a mathematical average per acre 
market value.  
 

 Although we are not considering a specific property, this is an appraisal as the main 
purpose is to provide an opinion of value. Additionally, we have prepared a Summary 
Report that provides all of the necessary information to fully document the comparable 
sales and adjustments and explain the process leading to the final Average Per-Acre 
Determination of Market Value.  

 
 

REGIONAL MAP 
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REGIONAL ANALYSIS – SANTA CLARA COUNTY 
 
Santa Clara County encompasses a total land area of approximately 1,034 square miles and 
most of the commercial and residential development as well as the county’s population reside 
on the floor of the 225 square mile Santa Clara Valley.  Topographical features that generally 
border Santa Clara County include the San Francisco Bay and its associated tidelands to the 
north, the Mount Hamilton Range to the east, the Santa Cruz Mountains to the south, and the 
Cupertino Foothills to the west.   
 
Originally Santa Clara County was an agricultural area. Before 1945 the county consisted of 
mostly fruit and nut orchards mainly because of the ideal climate and topographical features 
gave the agricultural crops protection from elements. Following World War II returning GIs and 
their new families relocated to Santa Clara Valley, as it became an ideal place for living. During 
the 1950s, 1960s and 1970s, Santa Clara County experienced an unprecedented housing 
boom. New subdivisions were built for miles, creating an area of suburban sprawl.  
 
Similar growth patterns are still occurring, but the lack of vacant land available for development, 
as well as the geographical constraints, has created a shortage of new housing. After the 
financial crash of 2008 and the Great Recession, the Valley is once again experiencing rising 
home prices and a lack of housing, largely due to the success of social media companies on the 
Peninsula and West Valley, such as Google, Facebook, and Yahoo.   
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Transportation 
 
Santa Clara County is well served by an extensive freeway system, major commercial 
expressways, commercial rail and passenger light rail systems, as well as an International 
Airport. Interstate 680, 880, and 280 connect with the west and east San Francisco Bay Areas 
and the rest of the state. US Highway 101 and State Highways 17, 85, 87 and 237 also add 
additional freeway access to most areas of Santa Clara County. The Lawrence, San Tomas, 
Capitol, Foothill, Montague and Central Expressways provide cross-valley routes that are 
superior to surface streets, but are slower than freeways. State Route 85 serves the south 
valley and results in a complete road system. This addition has been of great benefit to South 
Valley residents as it links them directly to employment centers in Cupertino, Sunnyvale, Mt. 
View, and the San Francisco Peninsula. Nevertheless the overall system is taxed by heavy 
traffic congestion during commute hours.   
 
The Norman Y. Mineta San Jose International Airport is located northwest near the intersection 
of Interstate 880, US Highway 101, and State Highway 87 (the Guadalupe Expressway), in the 
northern part of the city. National and International flight availability is considered above 
average and is expanding. Additional Domestic and International flights are also available from 
Oakland and San Francisco International Airports, which are within 40 miles of the Evergreen 
Views (D.R. Horton) site. The Reid Hillview Municipal Airport is located along Capitol 
Expressway but this is a small domestic airport that caters to local businesses and recreation 
flyers. 
 
Union Pacific Railroad provides commercial rail service that serves the industrial developments 
throughout the City of San Jose and Santa Clara Valley. These corridors are mostly located 
along Monterey Highway to the west. The Valley Transportation Authority (VTA) provides Light 
Rail and bus service countywide and the light rail system connects with Caltrain at the Diridon 
(downtown San Jose), Tamien, Castro (downtown Mountain View), and Evelyn stations. The 
original light rail system operated primarily from downtown San Jose to points north, where 
many residents were employed. However, the light rail lines are now expanding in many 
directions, becoming more of a full service provider every year.  All local transportation 
improvements have been made in an effort to lighten auto traffic, but to date, success has been 
moderate. Amtrak provides passenger rail service out of San Jose and Santa Clara, and has a 
commute line to the south valley, Morgan Hill and Gilroy.  A future Light Rail Station is planned 
to be located along Capitol Expressway, but the timing remains unknown due to funding 
constraints. 
 
Population 
 
Between 1980 and 1990, the County of Santa Clara grew by 202,506 people. This growth 
represents a 16% increase in population. Similarly, between 1990 and 2000, the County grew 
by an additional 185,008, which accounts for a 12% change in population.  
 
It is predicted that the County's population will continue to grow, but at a slower rate. Moderate 
rates of growth in employment and housing development may account for this slow down in 
population growth. According to the Census Bureau, the County of Santa Clara's population in 
2010 was 1,781,642.  From January 1, 2012 to January 1, 2013, the County of Santa Clara's 
population reportedly grew 1.6%, to 1,842,254.  A May article in the San Francisco Chronicle 
stated that the City of San Jose’s population and broken the 1,000,000 barrier and Santa Clara 
County was again the fastest growing county in the state. 
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Employment 
 
California’s unemployment rate decreased to 7.3 percent in September 2014, and nonfarm 
payroll jobs decreased by 9,800 during the month for a total gain of 1,409,500 jobs since 
the recovery began in February 2010, according to data released today by the California 
Employment Development Department (EDD) from two separate surveys. The U.S. 
unemployment rate also decreased in September to 5.9 percent.  
 
In September 2013, the unemployment rate was 8.8 percent. The unemployment rate is 
derived from a federal survey of 5,500 California households.  
 
Nonfarm jobs in California totaled 15,530,500 in September, a decrease of 9,800 jobs over 
the month, according to a survey of businesses that is larger and less variable statistically. 
The survey of 58,000 California businesses measures jobs in the economy. The year-over-
year change, September 2013 to September 2014, shows an increase of 297,000 jobs (up 
1.9 percent). 
 
Income 
 
High employment and high skill levels translate into high income. Santa Clara County is one of 
the most affluent metropolitan markets in the country. According to ABAG, the mean household 
income as of January 2000 was $105,300 significantly higher than statewide or national mean 
incomes.  However, the National, State, and Local Economy went into a significant recession in 
2008 and mean household income has not rebounded to the levels reported from 1999 to 2001.  
Countywide Mean household income declined in 2005 about 11.43%, and according to the 
Census Bureau, the median household income from 2008 to 2012 was $90,747. As with the 
population numbers, this does not take into account the strong growth over the past 2 years. 
 
Regional Conclusion 
 
Santa Clara County is known as the high-technology center of the San Francisco Bay Area and 
the world. It has a diverse economic base with several industrial and office regional employment 
centers as well as having a large residential base. Physical features attract both businesses and 
residents.  
 
While the Valley was one of the areas hit hardest at the start of the recession due to layoffs and 
a collapse in home values, it has again led the recovery and has done so at a pace faster than 
the rest of the state and nation.  This area is still attractive to businesses for its location, 
transportation options, highly educated population, and access to capital.  High tech is once 
again leading the way, particularly in social media, biotechnology, and alternative fuel research.  
While not out of control like the previous “bubble”, median home prices in the Bay Area are up 
significantly in the past year.  Inventory and interest rates are having an effect by not letting 
prices get out of control, a sign that Silicon Valley is still going strong and poised for a healthy 
growth period. 
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AREA AND NEIGHBORHOOD ANALYSIS 
 
The City of Milpitas is located in the northeastern section of Santa Clara County, and it is 
bounded to the north by the City of San Jose and to the south of the City of Fremont. It is also 
part of the eastern portion of Silicon Valley. Land uses within the city are relatively diverse with 
most of the residential development located in the city's northern and eastern areas, while the 
industrial, research and development, and commercial uses are located primarily in the 
southern and western areas.  
 
The City is well served by several transportation systems. Highways 680 and 880 run north-
south through Milpitas connecting with the East Bay and Oakland to the north, while Highway 
237 runs east-west, connecting with Highway 101 and the lower San Francisco Peninsula to the 
west. Highway 237 connects Highways 680 and 880. Access to and from Milpitas to all parts of 
the Bay Area, and beyond, is easy and direct by virtue of these three highways passing through 
the city. Lastly, the City has two Light rail stations that allow residents and employees to 
connect easily with the high tech and manufacturing companies in located in the City of San 
Jose, Silicon Valley, and Santa Clara County.  
 
Between I-880 and Highway 680, commercial development is generally oriented along the major 
thoroughfares of Calaveras Boulevard, North & South Milpitas Drive, Jacklin Road, Montague 
Expressway, and Main Street. Just west of I-880 are the developing R&D, Office, and older 
manufacturing facilities north of Montague Expressway and along McCarthy Boulevard and 
Tasman Drive.  
 
Along with R&D development, retail development has also been active in Milpitas. The McCarthy 
Ranch Marketplace was opened in 1994 and consists of a 550,000 square feet power center 
including such “big box” retailers as Wal-Mart, Office Max, and Pet-Smart.  This center sold in 1999 
for $32 million. A number of small retail buildings on individual parcels are adjacent to the 
Marketplace and include a number of restaurants and fast food facilities. The Great Mall of Milpitas, 
consisting of mostly discount retailers, totals 1,300,000 square feet in an enclosed Super Regional 
Mall. It also opened in 1994 and sold in 1999 for $130 million.  Again, the central location and ease 
of access from the Bay Area highways has led to the development of Super Regional and Discount 
Malls.   
 
Land uses in Milpitas include commercial, retail, R&D, and industrial to several classifications of 
residential. These include low density single-family at very low density (less than 1 dwelling unit 
per acre) to Very High Density Residential with densities that range from 40 dwelling units per 
acre to as high as 90 dwelling units per acre with a conditional use permit. 
 
Other important considerations in Milpitas are the Milpitas Midtown Specific Plan and the 
Milpitas Transit Area Specific Plan. These are the areas where much of the future development 
and redevelopment activity is planned to take place and it is oriented towards mixed-use, high-
density projects. The City has indicated that new City parks are likely to be needed in these two 
planning areas, and thus, we have focused our research attention in these two planning areas. 
Still, parks could be constructed in any and all zoning districts; therefore it is important to 
consider all types of land uses in determining land values.  
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This Milpitas Midtown Specific Plan provides a new vision for an area of approximately 942.9 
acres of land that is currently undergoing changes as part of its growing role as a housing and 
employment center in the Silicon Valley. Development activity over the past several years has 
included approval and/or construction of 4,800 units of housing, reinvestment in the Great Mall, 
extension of the Santa Clara Valley Transportation Authority (VTA’s) Tasman East Light Rail 
Line, and continuing work to extend BART through the area as part of the San Jose extension. 
Rather than responding to development proposals on a site by site basis, the City of Milpitas 
undertook a specific plan process in order to look comprehensively at the planning area and 
provide a cohesive vision for the future. The purpose of the Specific Plan is to: 
 

 Guide the development and further evolution of the Milpitas Midtown Planning Area 
(Midtown), 

 Encourage development that responds to City and regional objectives, such as a 
compatible mixture of residential, retail, and commercial uses, 

 Reflect neighborhood considerations, and 
 Encourage private investment in the area.  

 
The overall strategy in the Midtown Area is to create a mixed-use community that includes high-
density transit-oriented housing and a central community “gathering place”, while maintaining 
needed industrial, service, and commercial uses.  
 
The plan is long-range in nature, intended to guide development for the next 20 years. Some 
land in the Midtown Area is undeveloped and readily developable over the short-term, while 
other parcels may be redeveloped over a longer time frame.  
 
Overall, the Midtown Specific Plan provides for up to 4,860 new dwelling units and supporting 
retail development, new office developments at key locations, bicycle and pedestrian trails and 
new parks to serve residential development.  
 
The Milpitas Transit Area Specific Plan presents a tremendous opportunity to transform an older 
industrial area into a vibrant high-intensity transit-oriented district. The site is unique in the Bay 
Area, offering large land acreages; access to two freeways and an expressway; two light rail 
stations and a future BART station that is under construction; property owners experienced in 
real estate development; the Great Mall as a retail anchor; and a City ready to facilitate new 
private sector development. The City undertook this Specific Plan in order to bring about an 
attractive and livable neighborhood that takes advantage of public investment in light rail and 
BART, and transforms an older light industrial district to meet high demand for housing, offices, 
and shopping in the Bay Area. The Plan creates a structure for a walkable, transit-oriented area 
with a mix of land uses, which thereby encourages walking, biking, and transit trips and 
minimizes vehicle trips. This type of development can accommodate substantial growth, 
minimize impacts on local roadways, and reduce urban sprawl at the periphery of the region. 
 
Vision  
 
The City has established the following overall vision for the Milpitas Transit Area, balancing its 
goals for fiscal stability and quality development with regional objectives for housing and 
transportation.  
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Vision Statement 
 
Create attractive high density urban neighborhoods with a mix of land uses around the light rail 
stations and future BART station (under construction) in Milpitas. Create pedestrian connections 
so that residents, visitors, and workers will walk, bike, and take transit. Design streets and 
public spaces to create a lively and attractive street character, and a distinctive identity for each 
subdistrict.  
 
Goals  
 
The following goals have guided the preparation of the Specific Plan and should be used to 
evaluate development proposals and any proposed future amendments to the Plan. 
 
Land Use 
 

 Transition from older industrial uses to a high intensity mixed use area with housing, 
office, retail, restaurants, personal services, hotels, parks, and community facilities. 

 Add a large amount of housing in order to meet regional housing needs. Adding housing 
improves the jobs/housing balance in the South Bay and can thereby reduce regional 
traffic congestion. 

 Develop land uses and high densities that maximize transit ridership, so that land use 
planning supports the large public investment in transit facilities. Locate the highest 
densities closest to the transit stations. 

 Provide a mix of land uses that responds to market demand over the next twenty years, 
and provides opportunities for complementary uses, such as by locating hotels and 
offices near retail and restaurants. 

 Site neighborhood-serving retail uses in each subdistrict of the Transit Area so residents 
and workers can easily walk to shops, restaurants, and services. 

 Develop retail and hotel uses and other revenue-generating uses to help support the 
cost of capital improvements and ongoing public services for residents and workers in 
the Transit Area. 

 Minimize noise and traffic impacts on residences. 
 
In summary these two specific plans will encompass over 1,383 acres and redevelop a majority 
of the underutilized industrial commercially improved sites. It total the two plans are designed to 
develop over 12,060 residential units, 1,720,000 square feet of office space, 661,000 square 
feet of highway commercial, retail, and general commercial space as well as 48 acres of parks 
and open space.  
 
On the next page is a graphic summary from the Milpitas Planning Department showing all the 
projects that have already been approved. Many have started construction and some are near 
completion. Ten of the projects are in the Transit Area or Midtown Specific Plan Areas.  Those 
project names are circled in yellow on this graphic and they account for a total of 4,286 dwelling 
units coming to market. 
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Conclusion  
 
With the improving economy and visible progress on the new BART station, Milpitas has been a 
hot spot for construction activity over the past year, with thousands of new units coming to 
market. The high cost of housing and commercial property in the West Valley and lack of 
available developable land has drawn business and residents to the community. Ease of access 
to the Bay Area freeway system also helps make this a desirable location.  

 
CITY MAP 
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NATIONAL AND STATE ECONOMIC CONDITIONS 
 
The UCLA Anderson Forecast is one of the most widely watched and often-cited economic 
outlooks for California and the nation and was unique in predicting both the seriousness of the 
early-1990s downturn in California and the strength of the state's rebound since 1993. More 
recently, the Forecast was credited as the first major U.S. economic forecasting group to 
declare the recession of 2001. Below is their most recent report, published on September 11, 
2014. 
 

UCLA Anderson Forecast: National Economy Growing; Unemployment Rate 
Dropping; Defense Spending on the Rise  
California Recovery Continues at a "Painfully Plodding" Pace 
 
UCLA Anderson Forecast's third quarterly report of 2014 indicates that the real Gross 
Domestic Product for the United States will grow at about 3 percent over the next two 
years, following a decline of 2.1 percent in the first quarter of this year and a rebound of 
4.2 percent growth in the second. On an annual basis, GDP growth will rebound a full 
percentage point in 2015 to 3.1 percent and to 3.4 percent in 2016. Payroll job growth 
should average 230,000 per month; by the end of 2016 the unemployment rate will drop 
to 5.3 percent. In California, employment growth is forecast to be 2.4 percent in 2015 
and 2.2 percent in 2016, which will drive down the unemployment rate to 5.7 percent by 
2016, just 0.3 percent higher than the U.S. rate. 
 
The National Forecast 
 
Highlights of the September forecast include an expected rise in inflation, as measured 
by the headline and core consumer price indices. UCLA Anderson Senior Economist 
David Shulman forecasts inflation at 2 percent or higher over the next two years, driven 
primarily by rising residential rents and increasing health care costs. The Federal 
Reserve Board could raise rates by March 2015, in response to declining unemployment 
and rising inflation. The sectors expected to fuel the nation's economic growth include 
housing, nonresidential construction and investment in equipment and software.  
 
"Despite the housing recovery being slower than we anticipated, we forecast that 
housing starts will rise from this year's estimated 1.025 million units to 1.32 million and 
1.47 million units in 2015 and 2016, respectively," Shulman writes. "Because of 
continuing investment in energy production and a revival in commercial construction, 
nonresidential construction will start to increase rapidly in mid-2015. In 2016, investment 
in nonresidential construction is forecast to expand at a robust 8.2 percent. Continued 
strength in equipment and software spending will continue to buoy the economy." 
 
There is a major change from prior forecasts stemming from anticipation that defense 
spending will increase, rather than decline. Citing the rise of Islamic State of Iraq and the 
Levant (ISIL) in the Middle East, and the presence of Russian troops in Ukraine, 
Shulman writes that there will be a "rethinking" of the U.S.'s defense posture. The 
forecast models in an additional $24 billion per year in defense spending by 2016. 
 
"For those with a long memory, we would note that the Reagan defense build-up started 
under President Carter in 1979 after the Iranian Revolution and the Soviet invasion of 
Afghanistan," Shulman writes. 
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The California Forecast 
 
In the California forecast for September 2014, UCLA Anderson Senior Economist Jerry 
Nickelsburg writes, "The California economy is moving forward in an expansion from the 
depths of the Great Recession. But, even though the number of jobs is now higher than 
any time in the past, the state remains below its potential in output and employment. 
That we are entering the sixth year of expansion illustrates just how painfully plodding 
this recovery process has been." 
 
The current forecast accounts for two countervailing forces that will be affecting the 
California economy: the U.S. economy is growing stronger, while the world economy is 
expected to be weaker. The result is a forecast that is only slightly stronger than that 
released in June.  
 
In the housing sector, Nickelsburg notes that prices continue to rise in response to new 
household formation. "Construction permits have been increasing and our expectation is 
that this will continue through the forecast horizon," writes Nickelsburg. New home starts 
are expected to increase by 5 percent in California and nationwide. Job growth for 2016 
is forecasted at 3 percent in California, rising more quickly than growth in the nation. 
 

MARKET OVERVIEW 
 
We are developing an estimate of residential land values in the Midtown and Transit Area 
Specific Plan areas of Milpitas, so we looked at both home re-sale values and new 
home/apartment development.  Both are indicators of the trends in housing prices and demand 
for multi-family housing.  As single-family home prices continue to rise, the trend is still toward 
multi-family housing – Apartments or condos in the very high density areas and townhomes in 
the medium to high density areas.   Below is information on the overall housing industry from 
DataQuick and the Gregory Group, then Q4 Apartment research from Marcus & Millichap. 
 

Housing Market – Excerpts from most recent DataQuick report 
 
Strongest September for Bay Area Home Sales in Five Years; Prices Flat 
October 14, 2014 
 
The number of homes sold in the Bay Area last month edged up to its highest level for a 
September since 2009, the result of some spillover summer activity and sustained 
demand in a strong regional economy. Prices appear to have flattened out at a level 
reached this spring, Irvine-based CoreLogic DataQuick reported. 
 
A total of 7,443 new and resale houses and condos sold in the nine-county Bay Area last 
month. That was down 1.8 percent from 7,578 in August and up 4.2 percent from 7,141 
in September last year, according to CoreLogic DataQuick. 
 
A decline in sales from August to September is normal for the season. Last month’s 
sales count was the highest for any September since 7,879 homes were sold in 2009. 
Sales for the month of September have varied from 5,014 in 2007 to 13,343 in 2003. 
The average since 1988, when CoreLogic DataQuick’s statistics begin, is 8,479. 
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The median price paid for a home in the nine-county Bay Area was $604,000 in 
September. That was down 0.5 percent from $607,000 in August, and up 14.0 percent 
from $530,000 in September last year. The median sale price lurched above $600,000 
this April, when it was $610,000, and then reached a 2014 high of $618,000 in June. 
Since then the median has declined slightly on a month-to-month basis. 
 
The Bay Area’s median sale price peaked at $665,000 in June and July 2007, then 
dropped to a low of $290,000 in March 2009. 
 
“Some analysts are re-calculating what they consider to be normal sales levels, taking 
out the ‘loans-gone-wild’ years of over-available credit. And if you do that, current sales 
are right in the normal range. We still have issues today, though. The mortgage market 
is still dysfunctional. There are categories of buying and selling that are still inactive, and 
nobody really has any idea just how much pent-up demand there is out there,” said John 
Karevoll, CoreLogic DataQuick analyst. 
 

Sales Volume Median Price 

All homes Sep-13 Sep-14 % Chng Sep-13 Sep-14 % Chng 

Alameda  1,468 1,613 9.9% $510,500 $560,000 9.7% 

Contra Costa  1,385 1,460 5.4% $409,000 $450,000 10.0% 

Marin  300 270 -10.0% $750,000 $880,000 17.3% 

Napa  131 108 -17.6% $431,500 $500,000 15.9% 

Santa Clara  1,753 1,732 -1.2% $640,000 $694,500 8.5% 

San Francisco  511 510 -0.2% $820,000 $938,000 14.4% 

San Mateo  561 656 16.9% $680,000 $790,000 16.2% 

Solano  495 509 2.8% $273,500 $305,000 11.5% 

Sonoma  537 585 8.9% $409,500 $458,250 11.9% 

Bay Area  7,141 7,443 4.2% $530,000 $604,000 14.0% 
          Source: DataQuick, www.DQNews.com  

 
New Home Sales 
 
The following chart for Santa Clara County is from The Gregory Group, which tracks new home 
development and sales.  While the rate of increase has slowed some, median home prices have 
continued to rise.  We have also included the totals for San Mateo County to show the upward 
pressure that that area puts on Silicon Valley. 
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County/Community
(Average Price/ 4th Qtr 1st Qtr 2nd Qtr 3rd Qtr 4th Qtr 1st Qtr 2nd Qtr 3rd Qtr Quarter Year Ago
Quarter Sales) 2013 2014 % Change % Change

Santa Clara County $677,344 $742,666 $767,580 $816,911 $888,335 $769,084 $803,307 $934,540 16.3% 14.4%
200 270 203 147 211 427 473 461 -2.5% 213.6%

Gilroy $613,766 $674,477 $712,866 $724,490 $728,996 $647,781 $654,649 $667,488 2.0% -7.9%
24 8 11 2 12 27 100 52 -48.0% 2500.0%

Milpitas -- -- -- -- $708,783 $704,053 $744,101 $746,737 0.4% --
-- -- -- -- 48 161 183 120 -34.4% --

Morgan Hill $718,315 $727,982 $727,766 $796,516 $819,729 $785,871 $795,063 $795,576 0.1% -0.1%
12 32 60 29 78 85 37 75 102.7% 158.6%

San Jose $587,752 $701,913 $756,050 $798,505 $760,805 $786,673 $850,887 $901,972 6.0% 13.0%
147 107 83 65 50 119 144 156 8.3% 140.0%

Sunnyvale $924,123 $905,271 $1,293,831 $1,250,426 $926,250 $926,250 $926,250 $1,206,491 30.3% -3.5%
15 53 13 18 11 25 2 33 1550.0% 83.3%

San Mateo County $801,270 $757,402 $861,736 $851,420 $854,350 $1,063,458 $1,044,620 $1,067,261 2.2% 25.4%
22 70 44 60 31 75 184 55 -70.1% -8.3%  

 
Marcus & Millichap – Q4 2014 Apartment Research 
 

Rents Soar Higher Ahead of Construction Boom 
Apartment properties in Silicon Valley are performing exceedingly well due to strong job 
growth in the technology sector and high home values. San Jose is the first large 
metropolitan area to record a median household income above $100,000 per year, a 
major milestone and testament to how much tech firms are willing to pay for talented 
workers. Despite elevated incomes, monthly mortgage obligations on a median-priced 
home are more than $2,000 above rents at 2000s-vintage apartments, leaving many 
residents in the renter pool. Additionally, young tech workers gravitate toward the 
lifestyle that rentals offer, particularly the new complexes that focus on community and 
include the latest technology. These trends are facilitating some of the strongest rent 
growth in the nation, which should continue unabated into 2015 when potential 
headwinds emerge. Already, the lowest-priced submarkets are facing tenant pushback 
as rents climb beyond what residents can afford. Additionally, a wave of new units will 
come online over the next two years, lifting Class A competition. 
 
Some investors are stretching to meet higher prices in the apartment market, which are 
thinning the buyer pool, while fewer sellers are willing to place assets on the market 
when operations are improving. Although conditions are not conducive to high velocity, 
investors are awaiting opportunities to purchase apartment properties in the South Bay. 
The imbalance between buyers and sellers has compressed cap rates to low levels. 
Currently, first-year returns are in the low-4 percent range and can dip below 4 percent 
for best-in-class deals. Low interest rates are keeping spreads at manageable levels for 
new owners. When interest rates begin to climb next year, upward pressure on cap rates 
for leveraged deals will materialize quickly. All-cash plays, or lower-tier properties that 
trade as higher yields, will absorb the narrowing of spreads more easily. Buyers seeking 
these properties will look to east and south San Jose, though the amount of rent growth 
left in this cycle for properties in these areas is lower than in prime submarkets. 
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CONCLUSIONS 
 
While the economy continues to improve at a moderate pace, both the number and price of 
home sales are growing at slower rates. The salaries of most residents have not kept up with 
rising prices and this bodes well for communities on the periphery of Silicon Valley, like Milpitas, 
where housing is more affordable and transportation options are many. 
 
Like at the end of last year, while construction and absorption continue, we have not seen many 
new land purchases.  Much of the development is from builders who had land tied up for years, 
waiting for better conditions.  Or, as in the case of comparable land sales 2 and 4, a developer 
buys a fully entitled project so they can build immediately and take advantage of the higher 
prices rather than go through the entitlement process themselves. With more than 4,000 
dwelling units to absorb now, developers do not want to get too far ahead of the growth curve, 
particularly with interest rates being an unknown in 2015. 
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APPRAISAL METHODOLOGY – SALES COMPARISON APPROACH 
 
The most common way of estimating land value is the Sales Comparison Approach in which 
recent sales or offerings of vacant land are gathered and analyzed. Typically, the values 
indicated by the comparable transactions are reduced to a unit of comparison such as sales 
price per square foot of land area, price per buildable unit, or price per square foot of 
developable building area. We should point out that many of these “land” sales have existing 
buildings on them that must be torn down.  Because we are interested in the base land value we 
must include these demolition costs, since they are part of the cost to the buyer to get vacant 
land. 
 
The land sales and listings developed for this assignment are displayed on the following 
Comparable Land Sales Summary Tables. Details and comments with respect to each sale 
are provided in the table, while discussions on adjustments to the unit of comparison are 
discussed in the following paragraphs. We have also included Land Sales Adjustment Tables.  
 
The sales and listings are adjusted for property rights conveyed, financing, conditions of sale, 
market conditions (time), and physical factors, where necessary. Adjustments for other factors, 
such as location and density, etc. are not necessary as they would be property specific and 
should not be made in determining an average market value. The following narrative discussion 
will explain the adjustments for each comparable. 
 
Land Sales Discussion 
 
The following tables identify several land sales that we believe are comparable for this 
appraisal. We have only added three sales since last year as much of the land in the TASP area 
was already tied up by developers.  Comparable 3, on Piper Dr., has been tied up for years 
while working out entitlements but just closed at the beginning of this year.  Comparable 5, on 
Trade Zone, actually resold again in July 2014, with Toll Brothers selling to Hovnanian Great 
Western Homes for $57,500,000, or about $108/s.f.  However, it was fully entitled with approved 
project plans at that point so we have not added it to the chart. 
 
Criteria for researching and selecting comparable sales as follows: 
 
Time: As shown in the Market Overview, prices increased rapidly in 2013 and have done so at a 
slower pace in 2014. We have made appropriate upward adjustments for sales in those 2 years.  
 
Location: We used only land sales in the two specific plan areas, so no location adjustment is 
necessary.    
 
Land Use: The City has stated that a new city park is most likely to be located in the Transit 
Oriented and the Midtown Specific Planning Areas. Though these two planning areas have sites 
with commercial, industrial, and mixed-use designations, the majority of the acreage within both 
planning areas are zoned for High Density Residential. Also, it is residential use that triggers the 
need for parks and the desire is to have the parks within or adjacent to new residential 
development.  Therefore, we considered only land sales intended for residential use. 
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COMPARABLE RESIDENTIAL LAND SALES

SALE LOT SIZE PRICE INTENDED
ADDRESS BUYER DATE S.F. TOTAL USE

APN SELLER DOC # ACRES PER SF ZONING COMMENTS

1 600 Barber Ln. Singpoli Milpitas, LP Nov-14 130,680 $21,000,000 375-unit condos Fully Entitled
Milpitas TP Pham, LLC NA 3.00 $150,000 125 DU/Ac 21,481 s.f. retail to demo

086-01-034 $21,150,000 Technically out of SPA

$161.85 C but very high density
2 1316 Main St. George Realty LLC Feb-14 17,424 $1,212,000 20-unit Condo Existing building and

Milpitas Washington Investment Props. 22519522 0.40 $69.56 50 DU/Ac old SFR to be demo'd.
086-23-006 R4

3 1200 Piper Dr. KB Home South Bay Jan-14 90,265 $13,690,000 Fully Entitled Phase II will bring total
Milpitas SCS Development Company 22495767 2.07 $151.66 Phase I - 48 Units project to 94 townhomes.

086-32-044 R4/TOD 23 DU/Ac.
4 25 S Abbott Ave Community First School Dec-13 14,985 $530,000 School REO Sale

Milpitas Union Bank of California 22473400 0.34 $35.37
022-28-010 C1

5 573-625 Trade Zone Toll Brothers Aug-13 544,936 $46,000,000 206 Units Fully Entitled
Milpitas Warmington Residential 22337612 12.51 $60,000 22.91 DU/Ac net Small auto salvage 

086-36-003, 004, 005 & 006 $46,060,000 buildings to demolish
$84.52 R-3 - TOD

6 573 Trade Zone Warmington Residential Aug-13 197,418 $10,000,000 Assemble with Subject to Entitlements
Milpitas David & Irene Pirnik 22337608 4.53 $50.65 adjacent parcels

086-36-006 (See sale 4)
7 1316 Main St. Washington Investment Props. May-13 17,424 $900,000 Medical Resold for residential

Milpitas Jorgensen Living Trust 22273694 0.40 $51.65 use before development
086-23-006 CSS (see Sale 1)

8 1201 S. Main St Shea Properties Aug-12 118,483 $7,750,000 204 Apts. Subject to Entitlements
Milpitas Matteson Companies 21793603 2.72 $65.41 R4 w/TOD overlay

086-16-100 75 DU/Ac
9 1625-1845 McCandless Dr. DR Horton Aug-12 534,481 $22,600,400 276 Units Subject to Entitlements

Milpitas Mission West Properties 21782673 12.27 $1,300,000 22.5 DU/Ac $1,300,000 for demo of

846-41-019, 020, 021 & 022 21536587 $23,900,400 three industrial buildings
$44.72 R-3 < 1/2 mile to light rail

10 Trade Zone Blvd. & Montague Trumark Companies Jul-12 361,548 $18,500,000 134 Units Subject to Entitlements
Milpitas Mission West Properties 21741832 8.30 $1,043,000 16 DU/Ac $1,043,000 for demo of

086-36-043 $19,543,000 three industrial buildings
$54.05 R-3 < 1/2 mile to light rail

11 1435-1620 McCandless Dr. Taylor Morrison Apr-12 420,790 $19,350,000 200 Townhomes $1,000,000 for demo of
Milpitas Mission West Properites 21646463 $1,000,000 20.7 DU/Ac 4 industrial buildings

086-33-094, 095, 098, 099 LP V 9.66 $20,350,000 1/3 mile to light rail
$48.36 R-3/PD Subject to Entitlements  

 
As stated at the beginning of this section, we are estimating the value of vacant land.  
Therefore, an estimate of demolition costs has been included with each sale that has site 
improvements, to get the true price paid for the land only. 

 
Adjustments to the Comparables 
 
All of the pertinent information for the comparables is presented in the Summary Tables and 
only adjustments to the sales will be discussed here. Since we are providing an opinion of the 
Average Market Value of a hypothetical one-acre parcel of land for the City of Milpitas and not a 
specific property, the overall adjustments are minor.  
 
Market Conditions 
 
As mentioned earlier, all sales have been adjusted upward due to the strong growth over the 
past two years. 
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Entitlements 
 
All of the sales, except for Sales 1, 3 and 5, went into escrow “subject to entitlements.”  This 
means that during the escrow period, the buyer initiates and pays for all the steps to get an 
entitled project.  If their original expectations cannot be executed, they have the ability to walk 
away from the deal with only the loss of a deposit in most cases.  But this seems to be the 
typical way that un-entitled land is purchased – it will be entitled by the time escrow closes, but 
the buyer pays for the entitlement process on top of the price they paid for the un-entitled land.  
Sale 3, however, went through a lengthy entitlement process, with many variations on density, 
type of product, and configuration.  Sale 5 was purchased fully entitled for a 206-unit project.  
Warmington Residential assembled the parcels and got all approvals for the project.  They then 
sold the project to Toll Brothers, who can now start construction immediately and take 
advantage of the current high home values.  The entitled land sold for just over $84/s.f.  By 
comparison, Sale 6 shows the purchase of one of the four parcels that Warmington bought for 
the project, for approximately $50.65/s.f.  The difference between the two prices is what 
Warmington earned for the entitlement process.  Since our hypothetical benchmark parcel is un-
entitled, we must apply a significant downward adjustment to Sales 1, 3 and 5. 
 
Conclusion 
 
While we have attempted to adjust the sales to the hypothetical subject property for the 
differences identified in the adjustment grid, it must be remembered that the adjustment process 
is not an exact science. It reflects the appraiser’s judgment regarding these differences and 
their magnitude relative to the overall sale price. The table below summarizes these 
adjustments and then averages the values, both with and without the San Jose sale. 
 

 

ELEMENT OF COMPARISON SALE 1 SALE 2 SALE 3 SALE 4 SALE 5 SALE 6 SALE 7 SALE 8 SALE 9 SALE 10 SALE 11

DATE OF SALE Nov-14 Feb-14 Jan-14 Dec-13 Aug-13 Aug-13 May-13 Aug-12 Aug-12 Jul-12 Apr-12
BASE PRICE PER SF LAND $161.85 $69.56 $151.66 $35.37 $84.52 $50.65 $51.65 $65.41 $44.72 $54.05 $48.36
PROPERTY RIGHTS CONVEYED 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ADJ. PRICE $161.85 $69.56 $151.66 $35.37 $84.52 $50.65 $51.65 $65.41 $44.72 $54.05 $48.36
FINANCING TERMS 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ADJ. PRICE $161.85 $69.56 $151.66 $35.37 $84.52 $50.65 $51.65 $65.41 $44.72 $54.05 $48.36
CONDITIONS OF SALE 0.0% 0.0% 0.0% 20.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ADJ. PRICE $161.85 $69.56 $151.66 $42.44 $84.52 $50.65 $51.65 $65.41 $44.72 $54.05 $48.36
MARKET CONDITIONS (TIME) 0.0% 0.0% 0.0% 5.0% 5.0% 5.0% 5.0% 10.0% 10.0% 10.0% 10.0%
  ADJ. PRICE $161.85 $69.56 $151.66 $44.56 $88.75 $53.19 $54.24 $71.95 $49.19 $59.46 $53.20

LOCATION 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
PHYSICAL CHARACTERISTICS
  STREET IMPROVEMENTS 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  ENTITLEMENTS -40.0% 0.0% -40.0% 0.0% -30.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
  UTILITY/USE 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
TOTAL ADJUSTMENT -40.0% 0.0% -40.0% 0.0% -30.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
INDICATED PRICE PER SF LAND $97.11 $69.56 $91.00 $44.56 $62.12 $53.19 $54.24 $71.95 $49.19 $59.46 $53.20

All Sales

COMPARABLE LAND SALES - RESIDENTIAL

$64.14  
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FINAL VALUE RECONCILIATION 
 
With respect to reconciliation, there is, in this case, only one applicable approach to value, the 
Sales Comparison Approach. As a result, this is the sole basis for the value conclusion.  The 
Sales Comparison Approach to value is believed to be the most relevant indicator of value, as it 
is the most likely method of valuation for vacant land. 
 
Because most of the sales occurred prior to 2014, the average land price has not changed 
much over the past year.  With so many projects currently under construction, it is difficult to 
predict how much demand there will be for new land in the next 12 months within the two 
special plan areas as this product is absorbed by the market.  One developer told us that land 
sales are probably low because available land is getting harder to find.  But if un-entitled land 
can be purchased without overpaying, it is a good time to buy because much of the current 
product under construction will have been absorbed by the time the land is entitled and ready to 
build.  In any case, it is clear that Milpitas is well positioned to benefit from the strong tech 
growth under way, given its transportation options and real estate values that are still more 
affordable than the Peninsula.  As the new BART station gets closer to reality there will be 
continued upward pressure on the dwindling supply of land for redevelopment. 
 
Based on our investigation and analysis, it is our opinion that the Average Market Value of the 
Fee Simple Estate in a potential park site location in the City of Milpitas Mid-Town and Transit 
Area Specific Plan areas, subject to the attached General and Extraordinary Assumptions and 
Limiting Conditions, and any Hypothetical Conditions, as of December 1, 2014, is: 
 

$64.00 per square foot 
or 

 $2,787,840 per acre 
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CONSULTING SERVICES AGREEMENT BETWEEN 

THE CITY OF MILPITAS AND 
CANNON DESIGN GROUP, INC 

 
 THIS AGREEMENT for consulting services is made by and between the City of Milpitas, a 
municipal corporation of the State of California (“City”) and _Cannon Design Group, Inc., a California 
corporation_ (“Consultant”) as of January 6, 2015. 
 

AGREEMENT 
 
Section 1. SERVICES.  Subject to the terms and conditions set forth in this Agreement, Consultant 
shall provide to City the services described in the Scope of Work attached as Exhibit A at the time and 
place and in the manner specified therein.  In the event of a conflict in or inconsistency between the terms 
of this Agreement and Exhibit A, the Agreement shall prevail. 
 

1.1 Term of Services.  The term of this Agreement shall begin on the date first noted above 
and shall end on December 31, 2018, the date of completion specified in Exhibit A, and 
Consultant shall complete all the work described in Exhibit A prior to that date, unless the 
term of the Agreement is otherwise terminated or extended, as provided for in Section 8.    
The time provided to Consultant to complete the services required by this Agreement shall 
not affect the City’s right to terminate the Agreement, as provided for in Section 8. 

 
1.2 Standard of Performance.  Consultant shall perform all services required pursuant to this 

Agreement in the manner and according to the standards observed by a competent 
practitioner of the profession in which Consultant is engaged in the geographical area in 
which Consultant practices its profession.  Consultant shall prepare all work products 
required by this Agreement in a substantial, first-class manner and shall conform to the 
standards of quality normally observed by a person practicing in Consultant's profession. 

 
1.3 Assignment of Personnel.  Consultant shall assign only competent personnel to perform 

services pursuant to this Agreement. Exhibit A shall name any specific personnel who shall 
be performing services.  In the event that City, in its sole discretion, at any time during the 
term of this Agreement, desires the reassignment of any such persons, Consultant shall, 
immediately upon receiving notice from City of such desire of City, reassign such person or 
persons. 

 
1.4 Time.   Consultant shall devote such time to the performance of services pursuant to this 

Agreement as may be reasonably necessary to meet the standard of performance 
provided in Section 1.1 above and to complete Consultant’s obligations hereunder. 

 
Section 2. COMPENSATION.  City hereby agrees to pay Consultant a guaranteed annual maximum 
price not to exceed Fifty Thousand Dollars ($50,000) for a total maximum amount of One Hundred and Fifty 
Thousand Dollars ($150,000) over three (3) years for all services to be performed and reimbursable costs 
incurred under this Agreement.  City shall pay Consultant for services rendered pursuant to this Agreement 

*10A
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at the time and in the manner set forth herein.  The payments specified below shall be the only payments 
from City to Consultant for services rendered pursuant to this Agreement.  Consultant shall submit all 
invoices to City in the manner specified herein.  Except as specifically authorized by City, Consultant shall 
not bill City for duplicate services performed by more than one person. 
 
Consultant and City acknowledge and agree that compensation paid by City to Consultant under this 
Agreement is based upon Consultant’s estimated costs of providing the services required hereunder, 
including salaries and benefits of employees and subcontractors of Consultant.  Hourly rates for personnel 
performing services shall be as shown in Exhibit B.  Consequently, the parties further agree that 
compensation hereunder is intended to include the costs of contributions to any pensions and/or annuities 
to which Consultant and its employees, agents, and subcontractors may be eligible.  City therefore has no 
responsibility for such contributions beyond compensation required under this Agreement. 
 

2.1 Invoices.  Consultant shall submit invoices, not more often than once a month during the 
term of this Agreement, based on the cost for services performed and reimbursable costs 
incurred during the billing period.  Invoices shall contain the following information: 

 
� Serial identification of bills; 
� The beginning and ending dates of the billing period; 
� A Task Summary containing the original contract amount, the amount of prior 

billings, the total due this period, the balance available under the Agreement, and 
the percentage of completion, if applicable;  

� At City’s option, for each work item in each task, a copy of the applicable time 
entries or time sheets shall be submitted showing the name of the person doing 
the work, the hours spent by each person, a brief description of the work, and 
each reimbursable expense;  

� The total number of hours of work performed under the Agreement by Consultant 
and each employee, agent, and subcontractor of Consultant performing services 
hereunder, as well as a separate notice when the total number of hours of work by 
Consultant and any individual employee, agent, or subcontractor of Consultant 
reaches or exceeds 800 hours, which shall include an estimate of the time 
necessary to complete the work described in Exhibit A;  

� The Consultant’s signature. 
 

2.2 Monthly Payment.  City shall make monthly payments, based on invoices received, for 
services satisfactorily performed, and for authorized reimbursable costs incurred.  City 
shall have thirty (30) days from the receipt of an invoice that complies with all of the 
requirements above and is otherwise acceptable to the City to pay Consultant.  In the 
event that an invoice is not acceptable to the City, said invoice shall be returned to 
Consultant within thirty (30) days of the City’s receipt of the invoice with a detailed 
explanation of the deficiency.  City’s obligation to pay a returned invoice shall not arise 
earlier than thirty (30) days after resubmission of the corrected invoice. 

 
2.3 Total Payment.  City shall pay for the services to be rendered by Consultant pursuant to 

this Agreement.  City shall not pay any additional sum for any expense or cost whatsoever 
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incurred by Consultant in rendering services pursuant to this Agreement.  City shall make 
no payment for any extra, further, or additional service pursuant to this Agreement.   

 
 In no event shall Consultant submit any invoice for an amount in excess of the maximum 

amount of compensation provided above either for a task or for the entire Agreement, 
unless the Agreement is modified prior to the submission of such an invoice by a properly 
executed change order or amendment.  In the event that Consultant identifies additional 
work outside the scope of services specified in Exhibit A that may be required to complete 
the work required under this Agreement, Consultant shall immediately notify the City and 
shall provide a written not-to-exceed price for performing this additional work.  

 
2.4 Hourly Fees.  Fees for work performed by Consultant on an hourly basis shall not exceed 

the amounts shown on Exhibit B. 
 
2.5 Reimbursable Expenses.  Expenses not listed in Exhibit B are not chargeable to City.  

Reimbursable expenses are included in the total not-to-exceed amount of compensation 
provided under this Agreement and shall not exceed nineteen-thousand dollars ($19,000). 

 
2.6 Payment of Taxes.  Consultant is solely responsible for the payment of employment taxes 

incurred under this Agreement and any other applicable federal or state taxes. 
 
2.7 Payment upon Termination.  In the event that the City or Consultant terminates this 

Agreement pursuant to Section 8, the City shall compensate the Consultant for all 
outstanding costs and reimbursable expenses incurred for work satisfactorily completed as 
of the date of written notice of termination.  Consultant shall maintain adequate logs and 
timesheets in order to verify costs incurred to that date.  The City shall have no obligation 
to compensate Consultant for work not verified by logs or timesheets. 

 
2.8 Authorization to Perform Services.  The Consultant is not authorized to perform any 

services or incur any costs whatsoever under the terms of this Agreement until receipt of a 
written Notice to Proceed from the City. 

 
Section 3. FACILITIES AND EQUIPMENT.  Except as set forth herein, Consultant shall, at its sole 
cost and expense, provide all facilities and equipment that may be necessary to perform the services 
required by this Agreement.  City shall make available to Consultant only the facilities and equipment listed 
in this section, and only under the terms and conditions set forth herein. 
 
City shall furnish physical facilities such as desks, filing cabinets, and conference space, as may be 
reasonably necessary for Consultant’s use while consulting with City employees and reviewing records and 
the information in possession of the City.  The location, quantity, and time of furnishing those facilities shall 
be in the sole discretion of City.  In no event shall City be obligated to furnish any facility that may involve 
incurring any direct expense, including but not limited to computer, cellular telephone, long-distance 
telephone, or other communication charges, vehicles, and reproduction facilities. 
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If the performance of the work specified in Exhibit A requires destructive testing or other work within the 
City’s public right-of-way, Consultant, or Consultant’s subconsultant, shall obtain an encroachment permit 
from the City.   
 
Section 4. INSURANCE REQUIREMENTS.  Before beginning any work under this Agreement, 
Consultant shall procure "occurrence coverage" insurance against claims for injuries to persons or 
damages to property that may arise from or in connection with the performance of the work hereunder by 
the Consultant and its agents, representatives, employees, and subcontractors.  Consultant shall provide 
proof satisfactory to City of such insurance that meets the requirements of this section and under forms of 
insurance satisfactory in all respects to the City.  Consultant shall maintain the insurance policies required 
by this section throughout the term of this Agreement and shall produce said policies to the City upon 
demand.  The cost of such insurance shall be included in the Consultant's price.  Consultant shall not allow 
any subcontractor to commence work on any subcontract until Consultant has obtained all insurance 
required herein for the subcontractor(s) and provided evidence thereof to City.  Verification of the required 
insurance shall be submitted and made part of this Agreement prior to execution. 
 

4.1 Workers’ Compensation.  Consultant shall, at its sole cost and expense, maintain 
Statutory Workers’ Compensation Insurance and Employer’s Liability Insurance for any 
and all persons employed directly or indirectly by Consultant.  The Statutory Workers’ 
Compensation Insurance and Employer’s Liability Insurance shall be provided with limits of 
not less than ONE MILLION DOLLARS ($1,000,000.00) per accident.  In the alternative, 
Consultant may rely on a self-insurance program to meet those requirements, but only if 
the program of self-insurance complies fully with the provisions of the California Labor 
Code.  Determination of whether a self-insurance program meets the standards of the 
Labor Code shall be solely in the discretion of the City Attorney.  The insurer, if insurance 
is provided, or the Consultant, if a program of self-insurance is provided, shall waive all 
rights of subrogation against the City and its officers, officials, employees, and volunteers 
for loss arising from work performed under this Agreement. 

 
 An endorsement shall state that coverage shall not be suspended, voided, canceled by 

either party, reduced in coverage or in limits, except after thirty (30) days' prior written 
notice by certified mail, return receipt requested, has been given to the City. 

 
4.2 Commercial General and Automobile Liability Insurance.   
 

4.2.1 General requirements.  Consultant, at its own cost and expense, shall maintain 
commercial general and automobile liability insurance for the term of this 
Agreement in an amount not less than ONE MILLION DOLLARS ($1,000,000.00) 
per occurrence, combined single limit coverage for risks associated with the work 
contemplated by this Agreement. If a Commercial General Liability Insurance or an 
Automobile Liability form or other form with a general aggregate limit is used, 
either the general aggregate limit shall apply separately to the work to be 
performed under this Agreement or the general aggregate limit shall be at least 
twice the required occurrence limit.  Such coverage shall include but shall not be 
limited to, protection against claims arising from bodily and personal injury, 
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including death resulting therefrom, and damage to property resulting from 
activities contemplated under this Agreement, including the use of owned and non-
owned automobiles. 

 
4.2.2 Minimum scope of coverage.  Commercial general coverage shall be at least as 

broad as Insurance Services Office Commercial General Liability occurrence form 
CG 0001 (ed. 11/88) or Insurance Services Office form number GL 0002 (ed. 1/73) 
covering comprehensive General Liability and Insurance Services Office form 
number GL 0404 covering Broad Form Comprehensive General Liability.  
Automobile coverage shall be at least as broad as Insurance Services Office 
Automobile Liability form CA 0001 (ed. 12/90) Code 1 (“any auto”).  No 
endorsement shall be attached limiting the coverage. 

 
4.2.3 Additional requirements.  Each of the following shall be included in the 

insurance coverage or added as an endorsement to the policy: 
 

a. City and its officers, employees, agents, contractors, consultants, and 
volunteers shall be covered as insureds with respect to each of the 
following: liability arising out of activities performed by or on behalf of 
Consultant, including the insured’s general supervision of Consultant; 
products and completed operations of Consultant; premises owned, 
occupied, or used by Consultant; and automobiles owned, leased, or used 
by the Consultant.  The coverage shall contain no special limitations on 
the scope of protection afforded to City or its officers, employees, agents, 
contractors, consultants, or volunteers. 

 
b. The insurance shall cover on an occurrence or an accident basis, and not 

on a claims-made basis. 
 

c. An endorsement must state that coverage is primary insurance with 
respect to the City and its officers, officials, employees, contractors, 
consultants, and volunteers, and that no insurance or self-insurance 
maintained by the City shall be called upon to contribute to a loss under 
the coverage. 

 
d. Any failure of CONSULTANT to comply with reporting provisions of the 

policy shall not affect coverage provided to CITY and its officers, 
employees, agents, and volunteers. 

 
e. An endorsement shall state that coverage shall not be suspended, voided, 

or canceled by either party, reduced in coverage or in limits, except after 
thirty (30) days' prior written notice by certified mail, return receipt 
requested, has been given to the City. 
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4.3 Professional Liability Insurance.  If Consultant shall be performing licensed professional 
services, Consultant shall maintain for the period covered by this Agreement professional 
liability insurance for licensed professionals performing work pursuant to this Agreement in 
an amount not less than ONE MILLION DOLLARS ($1,000,000) covering the licensed 
professionals’ errors and omissions. 

 
4.3.1 Any deductible or self-insured retention shall not exceed $150,000 per claim. 

 
4.3.2 An endorsement shall state that coverage shall not be suspended, voided, 

canceled by either party, reduced in coverage or in limits, except after thirty (30) 
days' prior written notice by certified mail, return receipt requested, has been given 
to the City. 

 
4.3.3 The policy must contain a cross liability clause. 

 
4.3.4 The following provisions shall apply if the professional liability coverages are 

written on a claims-made form: 
 

a. The retroactive date of the policy must be shown and must be before the 
date of the Agreement. 

 
b. Insurance must be maintained and evidence of insurance must be 

provided for at least three years after completion of the Agreement or the 
work, unless waived in writing by the City. 

 
c. If coverage is canceled or not renewed and it is not replaced with another 

claims-made policy form with a retroactive date that precedes the date of 
this Agreement, Consultant must provide extended reporting coverage for 
a minimum of five years after completion of the Agreement or the work.  
The City shall have the right to exercise, at the Consultant’s sole cost and 
expense, any extended reporting provisions of the policy, if the Consultant 
cancels or does not renew the coverage. 

 
d. A copy of the claim reporting requirements must be submitted to the City 

prior to the commencement of any work under this Agreement. 
  

4.4 Requirements for All Policies. 
 

4.4.1 Acceptability of insurers.  All insurance required by this section is to be placed 
with insurers with a Bests' rating of no less than A. 

 
4.4.2 Verification of coverage.  Prior to beginning any work under this Agreement, 

Consultant shall furnish City with certificates of insurance and with original 
endorsements effecting coverage required herein.  The certificates and 
endorsements for each insurance policy are to be signed by a person authorized 
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by that insurer to bind coverage on its behalf.  The City reserves the right to 
require complete, certified copies of all required insurance policies at any time. 

 
4.4.3 Subcontractors.  Consultant shall include all subcontractors as insureds under its 

policies or shall furnish separate certificates and endorsements for each 
subcontractor.  All coverages for subcontractors shall be subject to all of the 
requirements stated herein. 

 
4.4.4 Deductibles and Self-Insured Retentions.  Consultant shall disclose to and 

obtain the approval of City for the self-insured retentions and deductibles before 
beginning any of the services or work called for by any term of this Agreement.   

 
During the period covered by this Agreement, only upon the prior express written 
authorization of the City, Consultant may increase such deductibles or self-insured 
retentions with respect to City, its officers, employees, agents, contractors, 
consultants, and volunteers.  The City may condition approval of an increase in 
deductible or self-insured retention levels with a requirement that Consultant 
procure a bond, guaranteeing payment of losses and related investigations, claim 
administration, and defense expenses that is satisfactory in all respects to the City. 
 

4.4.5 Notice of Reduction in Coverage.  In the event that any coverage required by 
this section is reduced, limited, or materially affected in any other manner, 
Consultant shall provide written notice to City at Consultant’s earliest possible 
opportunity and in no case later than five days after Consultant is notified of the 
change in coverage. 

 
4.5 Remedies.  In addition to any other remedies City may have if Consultant fails to provide 

or maintain any insurance policies or policy endorsements to the extent and within the time 
herein required, City may, at its sole option exercise any of the following remedies, which 
are alternatives to other remedies City may have and are not the exclusive remedy for 
Consultant’s breach: 

 
� Obtain such insurance and deduct and retain the amount of the premiums for such 

insurance from any sums due under the Agreement; 

� Order Consultant to stop work under this Agreement or withhold any payment that 
becomes due to Consultant hereunder, or both stop work and withhold any payment, 
until Consultant demonstrates compliance with the requirements hereof; and/or 

� Declare Consultant in material breach of the Agreement and terminate the Agreement. 
 

4.6 Waiver.  The Risk Manager of the City has the authority to waive or vary any provision of 
Sections 4.2 through 4.5.  Any such waiver or variation shall not be effective unless made 
in writing. 
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Section 5. INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES.   Consultant shall 
indemnify, defend with counsel reasonably acceptable to the City, and hold harmless the City and its 
officials, officers, employees, agents, contractors, consultants, and volunteers from and against any and all 
losses, liability, claims, suits, actions, damages, and causes of action arising out of any personal injury, 
bodily injury, loss of life, or damage to property, or any violation of any federal, state, or municipal law or 
ordinance, to the extent caused, in whole or in part, by the willful misconduct or negligent acts or omissions 
of Consultant or its employees, subcontractors, or agents, by acts for which they could be held strictly 
liable, or by the quality or character of their work.  The foregoing obligation of Consultant shall not apply 
when (1) the injury, loss of life, damage to property, or violation of law arises wholly from the negligence or 
willful misconduct of the City or its officers, employees, agents, contractors, consultants, or volunteers and 
(2) the actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the 
injury, loss of life, damage to property, or violation of law.  It is understood that the duty of Consultant to 
indemnify and hold harmless includes the duty to defend as set forth in Section 2778 of the California Civil 
Code.  Acceptance by City of insurance certificates and endorsements required under this Agreement does 
not relieve Consultant from liability under this indemnification and hold harmless clause.  This 
indemnification and hold harmless clause shall apply to any damages or claims for damages whether or not 
such insurance policies shall have been determined to apply.  By execution of this Agreement, Consultant 
acknowledges and agrees to the provisions of this Section and that it is a material element of consideration. 
 
In the event that Consultant or any employee, agent, or subcontractor of Consultant providing services 
under this Agreement is determined by a court of competent jurisdiction or the California Public Employees 
Retirement System (PERS) to be eligible for enrollment in PERS as an employee of City, Consultant shall 
indemnify, defend, and hold harmless City for the payment of any employee and/or employer contributions 
for PERS benefits on behalf of Consultant or its employees, agents, or subcontractors, as well as for the 
payment of any penalties and interest on such contributions, which would otherwise be the responsibility of 
City. 
 
Section 6. STATUS OF CONSULTANT. 
 

6.1 Independent Contractor.  At all times during the term of this Agreement, Consultant shall 
be an independent contractor and shall not be an employee of City.  City shall have the 
right to control Consultant only insofar as the results of Consultant's services rendered 
pursuant to this Agreement and assignment of personnel pursuant to Subparagraph 1.3.  
Otherwise, City shall not have the right to control the means by which Consultant 
accomplishes services rendered pursuant to this Agreement.  Notwithstanding any other 
City, state, or federal policy, rule, regulation, law, or ordinance to the contrary, Consultant 
and any of its employees, agents, and subcontractors providing services under this 
Agreement shall not qualify for or become entitled to, and hereby agree to waive any and 
all claims to, any compensation, benefit, or any incident of employment by City, including 
but not limited to eligibility to enroll in the California Public Employees Retirement System 
(PERS) as an employee of City and entitlement to any contribution to be paid by City for 
employer contributions and/or employee contributions for PERS benefits. 

 
6.2 Consultant No Agent.  Except as City may specify in writing, Consultant shall have no 

authority, express or implied, to act on behalf of City in any capacity whatsoever as an 
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agent.  Consultant shall have no authority, express or implied, pursuant to this Agreement 
to bind City to any obligation whatsoever. 

 
Section 7. LEGAL REQUIREMENTS. 
 

7.1 Governing Law.  The laws of the State of California shall govern this Agreement. 
 
7.2 Compliance with Applicable Laws.  Consultant and any subcontractors shall comply with 

all laws applicable to the performance of the work hereunder. 
 
7.3 Other Governmental Regulations.  To the extent that this Agreement may be funded by 

fiscal assistance from another governmental entity, Consultant and any subcontractors 
shall comply with all applicable rules and regulations to which City is bound by the terms of 
such fiscal assistance program. 

 
7.4 Licenses and Permits.  Consultant represents and warrants to City that Consultant and 

its employees, agents, and any subcontractors have all licenses, permits, qualifications, 
and approvals of whatsoever nature that are legally required to practice their respective 
professions.  Consultant represents and warrants to City that Consultant and its 
employees, agents, any subcontractors shall, at their sole cost and expense, keep in effect 
at all times during the term of this Agreement any licenses, permits, and approvals that are 
legally required to practice their respective professions and to perform this Agreement.  In 
addition to the foregoing, Consultant and any subcontractors shall obtain and maintain 
during the term of this Agreement valid business license from City. 

 
7.5 Nondiscrimination and Equal Opportunity.  Consultant shall not discriminate, on the 

basis of a person’s race, religion, color, national origin, age, physical or mental handicap or 
disability, medical condition, marital status, sex, or sexual orientation, against any 
employee, applicant for employment, subcontractor, bidder for a subcontract, or participant 
in, recipient of, or applicant for any services or programs provided by Consultant under this 
Agreement.  Consultant shall comply with all applicable federal, state, and local laws, 
policies, rules, and requirements related to equal opportunity and nondiscrimination in 
employment, contracting, and the provision of any services that are the subject of this 
Agreement, including but not limited to the satisfaction of any positive obligations required 
of Consultant thereby.   

 
Consultant shall include the provisions of this Subsection in any subcontract approved by 
the City or this Agreement. 

 
Section 8. TERMINATION AND MODIFICATION. 
 

8.1 Termination.  City may terminate this Agreement at any time and without cause upon 
written notification to Consultant.   
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In the event of termination, Consultant shall be entitled to compensation for services 
performed prior to the effective date of termination as provided in Section 2.  City, 
however, may condition payment of such compensation upon Consultant delivering to City 
any or all documents, photographs, computer software, video and audio tapes, and other 
materials provided to Consultant or prepared by or for Consultant or the City in connection 
with this Agreement. 
 

8.2 Extension.  City may, in its sole and exclusive discretion, extend the end date of this 
Agreement beyond that provided for in Subsection 1.1.  Any such extension shall require a 
written amendment to this Agreement, as provided for herein.  Consultant understands and 
agrees that, if City grants such an extension, City shall have no obligation to provide 
Consultant with compensation beyond the maximum amount provided for in this 
Agreement.  Similarly, unless authorized by the City, City shall have no obligation to 
reimburse Consultant for any otherwise reimbursable expenses incurred during the 
extension period. 

 
8.3 Amendments.  The parties may amend this Agreement only by a writing signed by all the 

parties. 
 
8.4 Assignment and Subcontracting.   City and Consultant recognize and agree that this 

Agreement contemplates personal performance by Consultant and is based upon a 
determination of Consultant’s unique personal competence, experience, and specialized 
personal knowledge.  Moreover, a substantial inducement to City for entering into this 
Agreement was and is the professional reputation and competence of Consultant.  
Consultant may not assign this Agreement or any interest therein without the prior written 
approval of the City.  Consultant shall not subcontract any portion of the performance 
contemplated and provided for herein, other than to the subcontractors listed in the 
Consultant’s proposal, without prior written approval of the City. 

 
8.5 Survival.  All obligations arising prior to the termination of this Agreement and all 

provisions of this Agreement allocating liability between City and Consultant shall survive 
the termination of this Agreement. 

 
8.6 Options upon Breach by Consultant.  If Consultant materially breaches any of the terms 

of this Agreement, City’s remedies shall include, but not be limited to, any or all of the 
following: 

 
8.6.1 Immediate cancellation of the Agreement; 
 
8.6.2 Retention of the plans, specifications, drawings, reports, design documents, and 

any other work product prepared by Consultant pursuant to this Agreement prior to 
cancellation; and 

 
8.6.3 Retention of a different consultant at Consultant’s cost to complete the work 

described in Exhibit A not finished by Consultant. 
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Section 9. KEEPING AND STATUS OF RECORDS. 
 

9.1 Records Created as Part of Consultant’s Performance.  All reports, data, maps, 
models, charts, studies, surveys, photographs, memoranda, plans, studies, specifications, 
records, files, or any other documents or materials, in electronic or any other form, that 
Consultant prepares or obtains pursuant to this Agreement and that relate to the matters 
covered hereunder shall be the property of the City.  Consultant hereby agrees to deliver 
those documents to the City at any time upon demand of the City.  It is understood and 
agreed that the documents and other materials, including but not limited to those described 
above, prepared pursuant to this Agreement are prepared specifically for the City and are 
not necessarily suitable for any future or other use. Failure by Consultant to deliver these 
documents to the City within the time period specified by the City shall be a material 
breach of this Agreement. City and Consultant agree that, until final approval by City, all 
data, plans, specifications, reports and other documents are preliminary drafts not kept by 
the City in the ordinary course of business and will not be disclosed to third parties without 
prior written consent of both parties. 

 
9.2 Consultant’s Books and Records.  Consultant shall maintain any and all ledgers, books 

of account, invoices, vouchers, canceled checks, and other records or documents 
evidencing or relating to charges for services or expenditures and disbursements charged 
to the City under this Agreement for a minimum of three (3) years, or for any longer period 
required by law, from the date of final payment to the Consultant to this Agreement.  

 
9.3 Inspection and Audit of Records.  Any records or documents that Section 9.2 of this 

Agreement requires Consultant to maintain shall be made available for inspection, audit, 
and/or copying at any time during regular business hours, upon oral or written request of 
the City.  Under California Government Code Section 8546.7, if the amount of public funds 
expended under this Agreement exceeds TEN THOUSAND DOLLARS ($10,000.00), the 
Agreement shall be subject to the examination and audit of the State Auditor, at the 
request of City or as part of any audit of the City, for a period of three (3) years after final 
payment under the Agreement. 

 
Section 10 MISCELLANEOUS PROVISIONS. 
 

10.1 Attorneys’ Fees.  If a party to this Agreement brings any action, including an action for 
declaratory relief, to enforce or interpret the provision of this Agreement, the prevailing 
party shall be entitled to reasonable attorneys’ fees in addition to any other relief to which 
that party may be entitled.  The court may set such fees in the same action or in a 
separate action brought for that purpose. 

 
10.2 Venue.   In the event that either party brings any action against the other under this 

Agreement, the parties agree that trial of such action shall be vested exclusively in the 
state courts of California in the County of Santa Clara or in the United States District Court 
for the Northern District of California. 
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10.3 Severability.  If a court of competent jurisdiction finds or rules that any provision of this 

Agreement is invalid, void, or unenforceable, the provisions of this Agreement not so 
adjudged shall remain in full force and effect.  The invalidity in whole or in part of any 
provision of this Agreement shall not void or affect the validity of any other provision of this 
Agreement. 

 
10.4 No Implied Waiver of Breach.  The waiver of performance or any breach of a specific 

provision of this Agreement does not constitute a waiver of any other breach of that term or 
any other term of this Agreement. 

 
10.5 Successors and Assigns.  The provisions of this Agreement shall inure to the benefit of 

and shall apply to and bind the successors and assigns of the parties. 
 
10.6 Use of Recycled Products.  Consultant shall prepare and submit all reports, written 

studies and other printed material on recycled paper to the extent it is available at equal or 
less cost than virgin paper. 

 
10.7 Conflict of Interest.  Consultant may serve other clients, but none whose activities within 

the corporate limits of City or whose business, regardless of location, would place 
Consultant in a “conflict of interest,” as that term is defined in the Political Reform Act, 
codified at California Government Code Section 81000 et seq.   

 
Consultant shall not employ any City official in the work performed pursuant to this 
Agreement.  No officer or employee of City shall have any financial interest in this 
Agreement that would violate California Government Code Sections 1090 et seq. 
 
Consultant hereby warrants that it is not now, nor has it been in the previous twelve (12) 
months, an employee, agent, appointee, or official of the City.  If Consultant were an 
employee, agent, appointee, or official of the City in the previous twelve months, 
Consultant warrants that it did not participate in any manner in the forming of this 
Agreement.  Consultant understands that, if this Agreement is made in violation of 
Government Code §1090 et.seq., the entire Agreement is void and Consultant will not be 
entitled to any compensation for services performed pursuant to this Agreement, including 
reimbursement of expenses, and Consultant will be required to reimburse the City for any 
sums paid to the Consultant.  Consultant understands that, in addition to the foregoing, it 
may be subject to criminal prosecution for a violation of Government Code § 1090 and, if 
applicable, may be disqualified from holding public office in the State of California. 
 
Consultant certifies that it has not paid any direct or contingent fee, contribution, donation 
or consideration of any kind to any firm, organization, or person (other than a bona fide 
employee of Consultant) in connection with procuring this Agreement, nor has Consultant 
agreed to employ or retain any firm, organization, or person in connection with the 
performance of this Agreement as a condition for obtaining this Agreement. 
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10.8 Solicitation.  Consultant agrees not to solicit business at any meeting, focus group, or 
interview related to this Agreement, either orally or through any written materials. 

 
10.9 Contract Administration.  This Agreement shall be administered by Steven McHarris 

(408) 586-3273, who is authorized to act for, and on behalf of, City.  All correspondence 
shall be directed to or through the Contract Administrator or his or her designee. 

 
10.10 Notices.  Any written notice to Consultant shall be sent to:   

 
Cannon Design Group 
Larry L. Cannon AICP 
700 Larkspur Landing Circle, Suite 199 
Larkspur, CA 94939 

 
Any written notice to City shall be sent to: 
Steven McHarris, Planning & Neighborhood Services Director 
455 East Calaveras Boulevard 
Milpitas, California 95035 

 
 
10.11 Professional Seal.  Where applicable in the determination of the City, the first page of a 

technical report, first page of design specifications, and each page of construction 
drawings shall be stamped/sealed and signed by the licensed professional responsible for 
the report/design preparation. 

 
10.12 Integration.  This Agreement, including the exhibits, represents the entire and integrated 

agreement between City and Consultant and supersedes all prior negotiations, 
representations, or agreements, either written or oral. 

 
10.13 Exhibits.  All exhibits referenced in this Agreement are incorporated by reference herein. 
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CITY OF MILPITAS     CONSULTANT 
 
 
             
Thomas C. Williams, City Manager   Larry L. Cannon, Architect 
 
APPROVED AS TO CONTENT:           

Taxpayer Identification Number 
 
             
Steven McHarris,     City of Milpitas Business License Number  
Planning & Neighborhood Services Director 
 
APPROVED AS TO FORM: 
 
 
      
Michael J. Ogaz, City Attorney 
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EXHIBIT A 
 

SCOPE OF SERVICES 
 

 
Scope of Work 

 
Consultant shall provide the following design and development review services as requested in writing by 
the City: 
 

1. Review and critique the architecture of addition/remodels or new buildings that are part of the 
proposed development and redevelopment projects, including evaluation of architectural plans; site 
visits; consulting with project planners, the Director of Planning and Neighborhood Services and/or 
design professionals as needed; provision of relevant photographic examples to illustrate 
recommended design modifications; and submission of written comments to the City. 

 
2. Meet with staff as needed, and with project applicants and their design professionals, as requested 

by the City. 
 
In addition, Consultant will be available to perform the following services if needed and authorized in writing 
by the City:   
 

3. When needed by City, work on special studies or projects, including, but not limited to, updating the 
City’s design standards and guidelines. 

 
4. When needed by City, conduct field investigations, studies, and prepare reports related to 

architectural design, and develop appropriate conditions of approval. 
 

5. When needed by City, attend meetings with City staff, public officials, community leaders, 
developers, design professionals and the general public. 

 
6. When needed by City, advise, support and assist City departments, committees, commissions and 

City Council. 
 
Other miscellaneous services: 

 
7. When needed by City, attend City Council, Planning Commission and special study session 

meetings when architectural review processes, policies or issues or design guidelines revisions are 
being considered. 

 
8. Provide other services, which may be needed by the City, but not specifically listed in this scope, 

that the consultant has the necessary experience and capabilities to provide.  City may authorize 
consultant to perform such selected services on an as-needed basis. 

 



 

Consulting Services Agreement between January 6, 2015 
City of Milpitas and Cannon Design Group Page 16 
  

All work in Exhibit A shall be subject to the City’s Director of Planning & Neighborhood Services review and 
approval.   
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EXHIBIT B 
 

COMPENSATION SCHEDULE 
 
 
 
 

Fee Schedule: 
 
 
All work will be performed personally by Larry Cannon at a standard hourly rate of $135.00.   
 
Direct expenses will be billed at cost plus 15%.  Direct expenses will include the following: 
 
 
 Mileage 
   
 Bridge Tolls 
 
 Parking 
 
 Aerial Photographs from existing negatives 
 
 Reproduction and printing 
 
 Postage and delivery 
 
Any other direct expenses shall be pre-approved by City in writing. 
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CONSULTING SERVICES AGREEMENT BETWEEN 

THE CITY OF MILPITAS AND 
CSG CONSULTANTS, INC. 

 
 THIS AGREEMENT for consulting services is made by and between the City of Milpitas, a 
municipal corporation of the State of California (“City”), and CSG Consultants, Inc., a California 
corporation (“Consultant”) as of January 6, 2015. 
 

AGREEMENT 
 

Section 1. SERVICES.  Subject to the terms and conditions set forth in this Agreement, 
Consultant shall provide to City the services described in the Scope of Work attached as Exhibit A 
at the time and place and in the manner specified therein.  In the event of a conflict in or 
inconsistency between the terms of this Agreement and Exhibit A, the Agreement shall prevail. 
 

1.1 Term of Services.  The term of this Agreement shall begin on the date first noted 
above and shall end on January 5, 2017, the date of completion specified in 
Exhibit A, and Consultant shall complete all the work described in Exhibit A prior to 
that date, unless the term of the Agreement is otherwise terminated or extended, 
as provided for in Section 8.    The time provided to Consultant to complete the 
services required by this Agreement shall not affect the City’s right to terminate the 
Agreement, as provided for in Section 8. 

 
1.2 Standard of Performance.  Consultant shall perform all services required 

pursuant to this Agreement in the manner and according to the professional 
standards normally observed by a practitioner of the profession in which 
Consultant is engaged in the geographical area in which Consultant practices its 
profession.  Consultant shall prepare all work products required by this Agreement 
in a substantial manner and shall conform to the professional standards of quality 
normally observed by a person practicing in Consultant's profession. 

 
1.3 Professional Skill.  It is mutually agreed by the parties that City is relying upon 

the professional skill of the consultant as a specialist in the work, and Consultant 
represents to the City that its work shall conform to the normal professional 
standards of the profession.  Acceptance of the Consultant's work by the City does 
not operate as a release of Consultant's representations.  It is intended that 
Consultant's work shall conform to normal standards of accuracy, completeness 
and coordination. 

 
1.4        Assignment of Personnel.  Consultant shall assign only competent personnel to 

perform services pursuant to this Agreement. Exhibit A shall name any specific 
personnel who shall be performing services.  In the event that City, in its sole 
discretion, at any time during the term of this Agreement, desires the reassignment 
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of any such persons, Consultant shall, immediately upon receiving notice from City 
of such desire of City, reassign such person or persons.   

 
1.5 Time.   Consultant shall devote such time to the performance of services pursuant 

to this Agreement as may be reasonably necessary to meet the standard of 
performance provided in Section 1.1 above and to complete Consultant’s 
obligations hereunder. 

 
Section 2. COMPENSATION.  City hereby agrees to pay Consultant an annual amount not to 
exceed Sixty Thousand dollars ($60,000.00) based on time and materials for all services to be 
performed and reimbursable costs incurred under this Agreement for a total amount not to exceed 
One Hundred and Twenty Thousand Dollars ($120,000) during the entire term of the Agreement.  
City shall pay Consultant for services rendered pursuant to this Agreement at the time and in the 
manner set forth herein.  The payments specified below shall be the only payments from City to 
Consultant for services rendered pursuant to this Agreement.  Consultant shall submit all invoices 
to City in the manner specified herein.  Except as specifically authorized by City, Consultant shall 
not bill City for duplicate services performed by more than one person. 
 
Consultant and City acknowledge and agree that compensation paid by City to Consultant under 
this Agreement is based upon Consultant’s estimated costs of providing the services required 
hereunder, including salaries and benefits of employees and subcontractors of Consultant.  Hourly 
rates for personnel performing services shall be as shown in Exhibit B.  Consequently, the parties 
further agree that compensation hereunder is intended to include the costs of contributions to any 
pensions and/or annuities to which Consultant and its employees, agents, and subcontractors may 
be eligible.  City therefore has no responsibility for such contributions beyond compensation 
required under this Agreement. 
 

2.1 Invoices.  Consultant shall submit invoices, not more often than once a month 
during the term of this Agreement, based on the cost for services performed and 
reimbursable costs incurred during the billing period.  Invoices shall contain the 
following information: 

 
� Serial identification of bills; 
� The beginning and ending dates of the billing period; 
� A Task Summary containing the original contract amount, the amount of 

prior billings, the total due this period, the balance available under the 
Agreement, and the percentage of completion, if applicable;  

� At City’s option, for each work item in each task, a copy of the applicable 
time entries or time sheets shall be submitted showing the name of the 
person doing the work, the hours spent by each person, a brief description 
of the work, and each reimbursable expense;  

� The total number of hours of work performed under the Agreement by 
Consultant and each employee, agent, and subcontractor of Consultant 
performing services hereunder, as well as a separate notice when the 
total number of hours of work by Consultant and any individual employee, 
agent, or subcontractor of Consultant reaches or exceeds 800 hours, 
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which shall include an estimate of the time necessary to complete the 
work described in Exhibit A;  

� The Consultant’s signature. 
 

2.2 Monthly Payment.  City shall make monthly payments, based on invoices 
received, for services satisfactorily performed, and for authorized reimbursable 
costs incurred.  City shall have thirty (30) days from the receipt of an invoice that 
complies with all of the requirements above and is otherwise acceptable to the City 
to pay Consultant. In the event that an invoice is not acceptable to the City, said 
invoice shall be returned to Consultant within thirty (30) days of the City’s receipt 
of the invoice with a detailed explanation of the deficiency.  City’s obligation to pay 
a returned invoice shall not arise earlier than thirty (30) days after resubmission of 
the corrected invoice. 

 
2.3 Total Payment.  City shall pay for the services to be rendered by Consultant 

pursuant to this Agreement.  City shall not pay any additional sum for any expense 
or cost whatsoever incurred by Consultant in rendering services pursuant to this 
Agreement.  City shall make no payment for any extra, further, or additional 
service pursuant to this Agreement.   

 
 In no event shall Consultant submit any invoice for an amount in excess of the 

maximum amount of compensation provided above either for a task or for the 
entire Agreement, unless the Agreement is modified prior to the submission of 
such an invoice by a properly executed change order or amendment.  In the event 
that Consultant identifies additional work outside the scope of services specified in 
Exhibit A that may be required to complete the work required under this 
Agreement, Consultant shall immediately notify the City and shall provide a written 
not-to-exceed price for performing this additional work.  

 
2.4 Hourly Fees.  Fees for work performed by Consultant on an hourly basis shall not 

exceed the amounts shown on Exhibit B. 
 
2.5 Payment of Taxes.  Consultant is solely responsible for the payment of 

employment taxes incurred under this Agreement and any other applicable federal 
or state taxes. 

 
2.6 Reimbursable Expenses.  Reimbursable expenses are shown on Exhibit B, and 

shall not annually exceed Three Thousand dollars ($3,000.00).  Expenses not 
listed in Exhibit B are not chargeable to City.  Reimbursable expenses are 
included in the total not-to-exceed amount of compensation provided under this 
Agreement. 

 
2.7 Payment upon Termination.  In the event that the City or Consultant terminates 

this Agreement pursuant to Section 8, the City shall compensate the Consultant 
for all outstanding costs and reimbursable expenses incurred for work satisfactorily 
completed as of the date of written notice of termination.  Consultant shall maintain 
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adequate logs and timesheets in order to verify costs incurred to that date.  The 
City shall have no obligation to compensate Consultant for work not verified by 
logs or timesheets. 

 
2.8 Authorization to Perform Services.  The Consultant is not authorized to perform 

any services or incur any costs whatsoever under the terms of this Agreement until 
receipt of a written Notice to Proceed from the City. 

 
Section 3. FACILITIES AND EQUIPMENT.  Except as set forth herein, Consultant shall, at 
its sole cost and expense, provide all facilities and equipment that may be necessary to perform 
the services required by this Agreement.  City shall make available to Consultant only the facilities 
and equipment listed in this section, and only under the terms and conditions set forth herein. 
 
City shall furnish physical facilities such as desks, filing cabinets, and conference space, as may be 
reasonably necessary for Consultant’s use while consulting with City employees and reviewing 
records and the information in possession of the City.  The location, quantity, and time of furnishing 
those facilities shall be in the sole discretion of City.  In no event shall City be obligated to furnish 
any facility that may involve incurring any direct expense, including but not limited to computer, 
cellular telephone, long-distance telephone, or other communication charges, vehicles, and 
reproduction facilities. 
 
If the performance of the work specified in Exhibit A requires destructive testing or other work 
within the City’s public right-of-way, Consultant, or Consultant’s subconsultant, shall obtain an 
encroachment permit from the City.   
 
Section 4. INSURANCE REQUIREMENTS.  Before beginning any work under this 
Agreement, Consultant shall procure "occurrence coverage" insurance against claims for injuries to 
persons or damages to property that may arise from or in connection with the performance of the 
work hereunder by the Consultant and its agents, representatives, employees, and subcontractors.  
Consultant shall provide proof satisfactory to City of such insurance that meets the requirements of 
this section and under forms of insurance satisfactory in all respects to the City.  Consultant shall 
maintain the insurance policies required by this section throughout the term of this Agreement and 
shall produce said policies to the City upon demand.  The cost of such insurance shall be included 
in the Consultant's price.  Consultant shall not allow any subcontractor to commence work on any 
subcontract until Consultant has obtained all insurance required herein for the subcontractor(s) and 
provided evidence thereof to City.  Verification of the required insurance shall be submitted and 
made part of this Agreement prior to execution. 
 

4.1 Workers’ Compensation.  Consultant shall, at its sole cost and expense, 
maintain Statutory Workers’ Compensation Insurance and Employer’s Liability 
Insurance for any and all persons employed directly or indirectly by Consultant.  
The Statutory Workers’ Compensation Insurance and Employer’s Liability 
Insurance shall be provided with limits of not less than ONE MILLION DOLLARS 
($1,000,000.00) per accident.  In the alternative, Consultant may rely on a self-
insurance program to meet those requirements, but only if the program of self-
insurance complies fully with the provisions of the California Labor Code.  
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Determination of whether a self-insurance program meets the standards of the 
Labor Code shall be solely in the discretion of the City Attorney.  The insurer, if 
insurance is provided, or the Consultant, if a program of self-insurance is provided, 
shall waive all rights of subrogation against the City and its officers, officials, 
employees, and volunteers for loss arising from work performed under this 
Agreement. 

 
 An endorsement shall state that coverage shall not be suspended, voided, 

canceled by either party, reduced in coverage or in limits, except after thirty (30) 
days' prior written notice by certified mail, return receipt requested, has been given 
to the City. 

 
4.2 Commercial General and Automobile Liability Insurance.   
 

4.2.1 General requirements.  Consultant, at its own cost and expense, shall 
maintain commercial general and automobile liability insurance for the 
term of this Agreement in an amount not less than ONE MILLION 
DOLLARS ($1,000,000.00) per occurrence, combined single limit 
coverage for risks associated with the work contemplated by this 
Agreement. If a Commercial General Liability Insurance or an Automobile 
Liability form or other form with a general aggregate limit is used, either 
the general aggregate limit shall apply separately to the work to be 
performed under this Agreement or the general aggregate limit shall be at 
least twice the required occurrence limit.  Such coverage shall include but 
shall not be limited to, protection against claims arising from bodily and 
personal injury, including death resulting therefrom, and damage to 
property resulting from activities contemplated under this Agreement, 
including the use of owned and non-owned automobiles. 

 
4.2.2 Minimum scope of coverage.  Commercial general coverage shall be at 

least as broad as Insurance Services Office Commercial General Liability 
occurrence form CG 0001 (ed. 11/88) or Insurance Services Office form 
number GL 0002 (ed. 1/73) covering comprehensive General Liability and 
Insurance Services Office form number GL 0404 covering Broad Form 
Comprehensive General Liability.  Automobile coverage shall be at least 
as broad as Insurance Services Office Automobile Liability form CA 0001 
(ed. 12/90) Code 1 (“any auto”).  No endorsement shall be attached 
limiting the coverage. 

 
4.2.3 Additional requirements.  Each of the following shall be included in the 

insurance coverage or added as an endorsement to the policy: 
 

a. City and its officers, employees, agents, contractors, consultants, 
and volunteers shall be covered as insureds with respect to each 
of the following: liability arising out of activities performed by or on 
behalf of Consultant, including the insured’s general supervision 
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of Consultant; products and completed operations of Consultant; 
premises owned, occupied, or used by Consultant; and 
automobiles owned, leased, or used by the Consultant.  The 
coverage shall contain no special limitations on the scope of 
protection afforded to City or its officers, employees, agents, 
contractors, consultants, or volunteers. 

 
b. The insurance shall cover on an occurrence or an accident basis, 

and not on a claims-made basis. 
 

c. An endorsement must state that coverage is primary insurance 
with respect to the City and its officers, officials, employees, 
contractors, consultants, and volunteers, and that no insurance or 
self-insurance maintained by the City shall be called upon to 
contribute to a loss under the coverage. 

 
d. Any failure of CONSULTANT to comply with reporting provisions 

of the policy shall not affect coverage provided to CITY and its 
officers, employees, agents, and volunteers. 

 
e. An endorsement shall state that coverage shall not be 

suspended, voided, or canceled by either party, reduced in 
coverage or in limits, except after thirty (30) days' prior written 
notice by certified mail, return receipt requested, has been given 
to the City. 

 
4.3 Professional Liability Insurance.  If Consultant shall be performing licensed 

professional services, Consultant shall maintain for the period covered by this 
Agreement professional liability insurance for licensed professionals performing 
work pursuant to this Agreement in an amount not less than ONE MILLION 
DOLLARS ($1,000,000) covering the licensed professionals’ errors and omissions. 

 
4.3.1 Any deductible or self-insured retention shall not exceed $150,000 per 

claim. 
 

4.3.2 An endorsement shall state that coverage shall not be suspended, voided, 
canceled by either party, reduced in coverage or in limits, except after 
thirty (30) days' prior written notice by certified mail, return receipt 
requested, has been given to the City. 

 
4.3.3 The policy must contain a cross liability clause. 

 
4.3.4 The following provisions shall apply if the professional liability coverages 

are written on a claims-made form: 
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a. The retroactive date of the policy must be shown and must be 
before the date of the Agreement. 

 
b. Insurance must be maintained and evidence of insurance must be 

provided for at least three years after completion of the 
Agreement or the work, unless waived in writing by the City. 

 
c. If coverage is canceled or not renewed and it is not replaced with 

another claims-made policy form with a retroactive date that 
precedes the date of this Agreement, Consultant must provide 
extended reporting coverage for a minimum of five years after 
completion of the Agreement or the work.  The City shall have the 
right to exercise, at the Consultant’s sole cost and expense, any 
extended reporting provisions of the policy, if the Consultant 
cancels or does not renew the coverage. 

 
d. A copy of the claim reporting requirements must be submitted to 

the City prior to the commencement of any work under this 
Agreement. 

 
4.4 Requirements for All Policies. 
 

4.4.1 Acceptability of insurers.  All insurance required by this section is to be 
placed with insurers with a Bests' rating of no less than A. 

 
4.4.2 Verification of coverage.  Prior to beginning any work under this 

Agreement, Consultant shall furnish City with certificates of insurance and 
with original endorsements effecting coverage required herein.  The 
certificates and endorsements for each insurance policy are to be signed 
by a person authorized by that insurer to bind coverage on its behalf.  The 
City reserves the right to require complete, certified copies of all required 
insurance policies at any time. 

 
4.4.3 Subcontractors.  Consultant shall include all subcontractors as insureds 

under its policies or shall furnish separate certificates and endorsements 
for each subcontractor.  All coverages for subcontractors shall be subject 
to all of the requirements stated herein. 

 
4.4.4 Deductibles and Self-Insured Retentions.  Consultant shall disclose to 

and obtain the approval of City for the self-insured retentions and 
deductibles before beginning any of the services or work called for by any 
term of this Agreement.   

 
During the period covered by this Agreement, only upon the prior express 
written authorization of the City, Consultant may increase such 
deductibles or self-insured retentions with respect to City, its officers, 
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employees, agents, contractors, consultants, and volunteers.  The City 
may condition approval of an increase in deductible or self-insured 
retention levels with a requirement that Consultant procure a bond, 
guaranteeing payment of losses and related investigations, claim 
administration, and defense expenses that is satisfactory in all respects to 
the City. 
 

4.4.5 Notice of Reduction in Coverage.  In the event that any coverage 
required by this section is reduced, limited, or materially affected in any 
other manner, Consultant shall provide written notice to City at 
Consultant’s earliest possible opportunity and in no case later than five 
days after Consultant is notified of the change in coverage. 

 
4.5 Remedies.  In addition to any other remedies City may have if Consultant fails to 

provide or maintain any insurance policies or policy endorsements to the extent 
and within the time herein required, City may, at its sole option exercise any of the 
following remedies, which are alternatives to other remedies City may have and 
are not the exclusive remedy for Consultant’s breach: 

 
� Obtain such insurance and deduct and retain the amount of the premiums for 

such insurance from any sums due under the Agreement; 
 

� Order Consultant to stop work under this Agreement or withhold any payment 
that becomes due to Consultant hereunder, or both stop work and withhold 
any payment, until Consultant demonstrates compliance with the requirements 
hereof; and/or 

 
� Declare Consultant in material breach of the Agreement and terminate the 

Agreement. 
 

4.6 Waiver.  The Risk Manager of the City has the authority to waive or vary any 
provision of Sections 4.2 through 4.5.  Any such waiver or variation shall not be 
effective unless made in writing. 

 
Section 5. INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES.   Consultant 
shall indemnify, defend with counsel reasonably acceptable to the City, and hold harmless the City 
and its officials, officers, employees, agents, contractors, consultants, and volunteers from and 
against any and all losses, liability, claims, suits, actions, damages, and causes of action arising 
out of any personal injury, bodily injury, loss of life, or damage to property, or any violation of any 
federal, state, or municipal law or ordinance, to the extent caused, in whole or in part, by the willful 
misconduct or negligent acts or omissions of Consultant or its employees, subcontractors, or 
agents, by acts for which they could be held strictly liable, or by the quality or character of their 
work.  The foregoing obligation of Consultant shall not apply when (1) the injury, loss of life, 
damage to property, or violation of law arises wholly from the negligence or willful misconduct of 
the City or its officers, employees, agents, contractors, consultants, or volunteers and (2) the 
actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the 
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injury, loss of life, damage to property, or violation of law.  It is understood that the duty of 
Consultant to indemnify and hold harmless includes the duty to defend as set forth in Section 2778 
of the California Civil Code.  Acceptance by City of insurance certificates and endorsements 
required under this Agreement does not relieve Consultant from liability under this indemnification 
and hold harmless clause.  This indemnification and hold harmless clause shall apply to any 
damages or claims for damages whether or not such insurance policies shall have been 
determined to apply.  By execution of this Agreement, Consultant acknowledges and agrees to the 
provisions of this Section and that it is a material element of consideration. 
 
In the event that Consultant or any employee, agent, or subcontractor of Consultant providing 
services under this Agreement is determined by a court of competent jurisdiction or the California 
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as an 
employee of City, Consultant shall indemnify, defend, and hold harmless City for the payment of 
any employee and/or employer contributions for PERS benefits on behalf of Consultant or its 
employees, agents, or subcontractors, as well as for the payment of any penalties and interest on 
such contributions, which would otherwise be the responsibility of City. 
 
Section 6. STATUS OF CONSULTANT. 
 

6.1 Independent Contractor.  At all times during the term of this Agreement, 
Consultant shall be an independent contractor and shall not be an employee of 
City.  City shall have the right to control Consultant only insofar as the results of 
Consultant's services rendered pursuant to this Agreement and assignment of 
personnel pursuant to Subparagraph 1.3.  Otherwise, City shall not have the right 
to control the means by which Consultant accomplishes services rendered 
pursuant to this Agreement.  Notwithstanding any other City, state, or federal 
policy, rule, regulation, law, or ordinance to the contrary, Consultant and any of its 
employees, agents, and subcontractors providing services under this Agreement 
shall not qualify for or become entitled to, and hereby agree to waive any and all 
claims to, any compensation, benefit, or any incident of employment by City, 
including but not limited to eligibility to enroll in the California Public Employees 
Retirement System (PERS) as an employee of City and entitlement to any 
contribution to be paid by City for employer contributions and/or employee 
contributions for PERS benefits. 

 
6.2 Consultant No Agent.  Except as City may specify in writing, Consultant shall 

have no authority, express or implied, to act on behalf of City in any capacity 
whatsoever as an agent.  Consultant shall have no authority, express or implied, 
pursuant to this Agreement to bind City to any obligation whatsoever. 

 
Section 7. LEGAL REQUIREMENTS. 
 

7.1 Governing Law.  The laws of the State of California shall govern this Agreement. 
 
7.2 Compliance with Applicable Laws.  Consultant and any subcontractors shall 

comply with all laws applicable to the performance of the work hereunder. 
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7.3 Other Governmental Regulations.  To the extent that this Agreement may be 

funded by fiscal assistance from another governmental entity, Consultant and any 
subcontractors shall comply with all applicable rules and regulations to which City 
is bound by the terms of such fiscal assistance program. 

 
7.4 Licenses and Permits.  Consultant represents and warrants to City that 

Consultant and its employees, agents, and any subcontractors have all licenses, 
permits, qualifications, and approvals of whatsoever nature that are legally 
required to practice their respective professions.  Consultant represents and 
warrants to City that Consultant and its employees, agents, any subcontractors 
shall, at their sole cost and expense, keep in effect at all times during the term of 
this Agreement any licenses, permits, and approvals that are legally required to 
practice their respective professions and to perform this Agreement.  In addition to 
the foregoing, Consultant and any subcontractors shall obtain and maintain during 
the term of this Agreement valid business license from City. 

 
7.5 Nondiscrimination and Equal Opportunity.  Consultant shall not discriminate, 

on the basis of a person’s race, religion, color, national origin, age, physical or 
mental handicap or disability, medical condition, marital status, sex, or sexual 
orientation, against any employee, applicant for employment, subcontractor, 
bidder for a subcontract, or participant in, recipient of, or applicant for any services 
or programs provided by Consultant under this Agreement.  Consultant shall 
comply with all applicable federal, state, and local laws, policies, rules, and 
requirements related to equal opportunity and nondiscrimination in employment, 
contracting, and the provision of any services that are the subject of this 
Agreement, including but not limited to the satisfaction of any positive obligations 
required of Consultant thereby.   

 
Consultant shall include the provisions of this Subsection in any subcontract 
approved by the City or this Agreement. 

 
Section 8. TERMINATION AND MODIFICATION. 
 

8.1 Termination.  City may terminate this Agreement at any time and without cause 
upon written notification to Consultant.   

 
In the event of termination, Consultant shall be entitled to compensation for 
services performed prior to the effective date of termination as provided in Section 
2.  City, however, may condition payment of such compensation upon Consultant 
delivering to City any or all documents, photographs, computer software, video 
and audio tapes, and other materials provided to Consultant or prepared by or for 
Consultant or the City in connection with this Agreement. 
 

8.2 Extension.  City may, in its sole and exclusive discretion, extend the end date of 
 this Agreement beyond that provided for in Subsection 1.1.  Any such extension 
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 shall require a written amendment to this Agreement, as provided for herein.  
 Consultant understands and agrees that, if City grants such an extension, City 
 shall have no obligation to provide consultant with compensation beyond the 
 maximum amount provided for in this Agreement.  Similarly, unless authorized by 
 the City, City shall have no obligation to reimburse Consultant for any otherwise 
 reimbursable expenses incurred during the extension period  

 
8.3 Amendments.  The parties may amend this Agreement only by a writing signed 

by all the parties. 
 
8.4 Assignment and Subcontracting.   City and Consultant recognize and agree that 

this Agreement contemplates personal performance by Consultant and is based 
upon a determination of Consultant’s unique personal competence, experience, 
and specialized personal knowledge.  Moreover, a substantial inducement to City 
for entering into this Agreement was and is the professional reputation and 
competence of Consultant.  Consultant may not assign this Agreement or any 
interest therein without the prior written approval of the City.  Consultant shall not 
subcontract any portion of the performance contemplated and provided for herein, 
other than to the subcontractors listed in the Consultant’s proposal, without prior 
written approval of the City. 

 
8.5 Survival.  All obligations arising prior to the termination of this Agreement and all 

provisions of this Agreement allocating liability between City and Consultant shall 
survive the termination of this Agreement. 

 
8.6 Options upon Breach by Consultant.  If Consultant materially breaches any of 

the terms of this Agreement, City’s remedies shall include, but not be limited to, 
any or all of the following: 

 
8.6.1 Immediate cancellation of the Agreement; 
 
8.6.2 Retention of the plans, specifications, drawings, reports, design 

documents, and any other work product prepared by Consultant pursuant 
to this Agreement prior to cancellation; and 

 
8.6.3 Retention of a different consultant at Consultant’s cost to complete the 

work described in Exhibit A not finished by Consultant. 
 

Section 9. KEEPING AND STATUS OF RECORDS. 
 

9.1 Records Created as Part of Consultant’s Performance.  All reports, data, 
maps, models, charts, studies, surveys, photographs, memoranda, plans, studies, 
specifications, records, files, or any other documents or materials, in electronic or 
any other form, that Consultant prepares or obtains pursuant to this Agreement 
and that relate to the matters covered hereunder shall be the property of the City.  
Consultant hereby agrees to deliver those documents to the City at any time upon 
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demand of the City.  It is understood and agreed that the documents and other 
materials, including but not limited to those described above, prepared pursuant to 
this Agreement are prepared specifically for the City and are not necessarily 
suitable for any future or other use. Failure by Consultant to deliver these 
documents to the City within the time period specified by the City shall be a 
material breach of this Agreement. City and Consultant agree that, until final 
approval by City, all data, plans, specifications, reports and other documents are 
preliminary drafts not kept by the City in the ordinary course of business and will 
not be disclosed to third parties without prior written consent of both parties. 

 
9.2 Consultant’s Books and Records.  Consultant shall maintain any and all 

ledgers, books of account, invoices, vouchers, canceled checks, and other records 
or documents evidencing or relating to charges for services or expenditures and 
disbursements charged to the City under this Agreement for a minimum of three 
(3) years, or for any longer period required by law, from the date of final payment 
to the Consultant to this Agreement.  

 
9.3 Inspection and Audit of Records.  Any records or documents that Section 9.2 of 

this Agreement requires Consultant to maintain shall be made available for 
inspection, audit, and/or copying at any time during regular business hours, upon 
oral or written request of the City.  Under California Government Code Section 
8546.7, if the amount of public funds expended under this Agreement exceeds 
TEN THOUSAND DOLLARS ($10,000.00), the Agreement shall be subject to the 
examination and audit of the State Auditor, at the request of City or as part of any 
audit of the City, for a period of three (3) years after final payment under the 
Agreement. 

 
Section 10 MISCELLANEOUS PROVISIONS. 
 

10.1 Attorneys’ Fees.  If a party to this Agreement brings any action, including an 
action for declaratory relief, to enforce or interpret the provision of this Agreement, 
the prevailing party shall be entitled to reasonable attorneys’ fees in addition to 
any other relief to which that party may be entitled.  The court may set such fees in 
the same action or in a separate action brought for that purpose. 

 
10.2 Venue.   In the event that either party brings any action against the other under 

this Agreement, the parties agree that trial of such action shall be vested 
exclusively in the state courts of California in the County of Santa Clara or in the 
United States District Court for the Northern District of California. 

 
10.3 Severability.  If a court of competent jurisdiction finds or rules that any provision 

of this Agreement is invalid, void, or unenforceable, the provisions of this 
Agreement not so adjudged shall remain in full force and effect.  The invalidity in 
whole or in part of any provision of this Agreement shall not void or affect the 
validity of any other provision of this Agreement. 
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10.4 No Implied Waiver of Breach.  The waiver of performance or any breach of a 
specific provision of this Agreement does not constitute a waiver of any other 
breach of that term or any other term of this Agreement. 

 
10.5 Successors and Assigns.  The provisions of this Agreement shall inure to the 

benefit of and shall apply to and bind the successors and assigns of the parties. 
 
10.6 Use of Recycled Products.  Consultant shall prepare and submit all reports, 

written studies and other printed material on recycled paper to the extent it is 
available at equal or less cost than virgin paper. 

 
10.7 Conflict of Interest.  Consultant may serve other clients, but none whose 

activities within the corporate limits of City or whose business, regardless of 
location, would place Consultant in a “conflict of interest,” as that term is defined in 
the Political Reform Act, codified at California Government Code Section 81000 et 

seq.   
 

Consultant shall not employ any City official in the work performed pursuant to this 
Agreement.  No officer or employee of City shall have any financial interest in this 
Agreement that would violate California Government Code Sections 1090 et seq. 
 
Consultant hereby warrants that it is not now, nor has it been in the previous 
twelve (12) months, an employee, agent, appointee, or official of the City.  If 
Consultant were an employee, agent, appointee, or official of the City in the 
previous twelve months, Consultant warrants that it did not participate in any 
manner in the forming of this Agreement.  Consultant understands that, if this 
Agreement is made in violation of Government Code §1090 et.seq., the entire 
Agreement is void and Consultant will not be entitled to any compensation for 
services performed pursuant to this Agreement, including reimbursement of 
expenses, and Consultant will be required to reimburse the City for any sums paid 
to the Consultant.  Consultant understands that, in addition to the foregoing, it may 
be subject to criminal prosecution for a violation of Government Code § 1090 and, 
if applicable, may be disqualified from holding public office in the State of 
California. 
 
Consultant certifies that it has not paid any direct or contingent fee, contribution, 
donation or consideration of any kind to any firm, organization, or person (other 
than a bona fide employee of Consultant) in connection with procuring this 
Agreement, nor has Consultant agreed to employ or retain any firm, organization, 
or person in connection with the performance of this Agreement as a condition for 
obtaining this Agreement. 

 
10.8 Solicitation.  Consultant agrees not to solicit business at any meeting, focus 

group, or interview related to this Agreement, either orally or through any written 
materials. 
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10.9 Contract Administration.  This Agreement shall be administered by City Engineer 
who is authorized to act for, and on behalf of, City.  All correspondence shall be 
directed to or through the Contract Administrator or his or her designee. 

 
10.10 Notices.  Any written notice to Consultant shall be sent to:   

 
 Mark Lander 
 CSG Consultants, Inc. 
 1700 South Amphlett Boulevard, 3rd Floor 
 San Mateo, CA 94402 
 

Any written notice to City shall be sent to: 
Steven J. Machida, Acting Public Works Director/City Engineer 
455 East Calaveras Boulevard 
Milpitas, California 95035 

 
10.11 Professional Seal.  Where applicable in the determination of the City, the first 

page of a technical report, first page of design specifications, and each page of 
construction drawings shall be stamped/sealed and signed by the licensed 
professional responsible for the report/design preparation. 

 
10.12 Integration.  This Agreement, including the exhibits, represents the entire and 

integrated agreement between City and Consultant and supersedes all prior 
negotiations, representations, or agreements, either written or oral. 

 
10.13 Exhibits.  All exhibits referenced in this Agreement are incorporated by reference 

herein. 
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CITY OF MILPITAS      
       CONSULTANT 
 
 
    
Thomas C Williams, City Manager   
 
       Taxpayer Identification Number 
 
 
APPROVED AS TO FORM: 
 
 
 
Michael J. Ogaz, City Attorney 
 
 
 
APPROVED AS TO CONTENT: 
 
 
 

Steven J. Machida, Acting Public Works Director/City Engineer 
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EXHIBIT A 
 

SCOPE OF SERVICES 
 
 

Consultant shall perform the following tasks on an on-call basis, up to the available budget, as 
authorized by the City in writing: 

 
Task 1:  Perform 3rd Party C3 Review of Development projects 
 
Consultant shall assist the City to perform regulatory reviews of development project 
applicant submittals to determine the requirements for the development project relative to 
current requirements of State law and Municipal Regional Permit Provision C3., and 
whether the project submittals demonstrate compliance with these requirements.  Work will 
be performed at the direction of City staff and all communication with the project applicant 
shall go through City staff only.    
 
This task may include but is not limited to the following: 

a. Determination of C3 Provision applicability 
b. Determination of Special Projects eligibility 
c. Review of design criteria, sizing calculations, and plans 
d. Prepare memorandum identifying deficiencies 
e. Prepare memorandum documenting compliance and submit C3 

Certification Form for approved projects 
f. Attend meetings with City staff and project applicants as needed 
g. Track charges for each project as a subtask to facilitate the City’s 

reimbursement of costs by project applicants 
 

Task 1 Deliverables:  Attend meetings as requested and provide written response for each 
development project submittal. 
 
All work shall be performed by certified staff and shall be completed as required in this 
Agreement by January 5, 2017. 
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EXHIBIT B 
 

COMPENSATION SCHEDULE 
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EXHIBIT C 
 

INSURANCE DOCUMENTS 
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CONSULTING SERVICES AGREEMENT BETWEEN 

THE CITY OF MILPITAS AND 
EOA, Inc. 

 
 THIS AGREEMENT for consulting services is made by and between the City of Milpitas, a 
municipal corporation of the State of California referred to herein as the (“City”), and EOA, Inc., a 
California corporation (“Consultant”) as of January 6, 2015. 
 
AGREEMENT 
 
Section 1. SERVICES.  Subject to the terms and conditions set forth in this Agreement, 
Consultant shall provide to City the services described in the Scope of Work attached as Exhibit A 
at the time and place and in the manner specified therein.  In the event of a conflict in or 
inconsistency between the terms of this Agreement and Exhibit A, the Agreement shall prevail. 
 

1.1 Term of Services.  The term of this Agreement shall begin on the date first noted 
above and shall end on January 5, 2017, the date of completion specified in 
Exhibit A, and Consultant shall complete all the work described in Exhibit A prior to 
that date, unless the term of the Agreement is otherwise terminated or extended, 
as provided for in Section 8.    The time provided to Consultant to complete the 
services required by this Agreement shall not affect the City’s right to terminate the 
Agreement, as provided for in Section 8. 

 
1.2 Standard of Performance.  Consultant shall perform all services required 

pursuant to this Agreement in the manner and according to the professional 
standards normally observed by a practitioner of the profession in which 
Consultant is engaged in the geographical area in which Consultant practices its 
profession.  Consultant shall prepare all work products required by this Agreement 
in a substantial manner and shall conform to the professional standards of quality 
normally observed by a person practicing in Consultant's profession. 

 
1.3 Professional Skill.  It is mutually agreed by the parties that City is relying upon 

the professional skill of the consultant as a specialist in the work, and Consultant 
represents to the City that its work shall conform to the normal professional 
standards of the profession.  Acceptance of the Consultant's work by the City does 
not operate as a release of Consultant's representations.  It is intended that 
Consultant's work shall conform to normal standards of accuracy, completeness 
and coordination. 

 
1.4        Assignment of Personnel.  Consultant shall assign only competent personnel to 

perform services pursuant to this Agreement. Exhibit A shall name any specific 
personnel who shall be performing services.  In the event that City, in its sole 
discretion, at any time during the term of this Agreement, desires the reassignment 

*11B
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of any such persons, Consultant shall, immediately upon receiving notice from City 
of such desire of City, reassign such person or persons. 

 
1.5 Time.   Consultant shall devote such time to the performance of services pursuant 

to this Agreement as may be reasonably necessary to meet the standard of 
performance provided in Section 1.1 above and to complete Consultant’s 
obligations hereunder. 

 
Section 2. COMPENSATION.  City hereby agrees to pay Consultant an annual maximum 
amount not to exceed Sixty Thousand ($60,000) dollars based on time and materials for all 
services to be performed and reimbursable costs incurred under this Agreement for a total amount 
not to exceed One Hundred and Twenty Thousand Dollars ($120,000) during the entire term of the 
Agreement.  City shall pay Consultant for services rendered pursuant to this Agreement at the time 
and in the manner set forth herein.  The payments specified below shall be the only payments from 
City to Consultant for services rendered pursuant to this Agreement.  Consultant shall submit all 
invoices to City in the manner specified herein.  Except as specifically authorized by City, 
Consultant shall not bill City for duplicate services performed by more than one person. 
 
Consultant and City acknowledge and agree that compensation paid by City to Consultant under 
this Agreement is based upon Consultant’s estimated costs of providing the services required 
hereunder, including salaries and benefits of employees and subcontractors of Consultant.  Hourly 
rates for personnel performing services shall be as shown in Exhibit B.  Consequently, the parties 
further agree that compensation hereunder is intended to include the costs of contributions to any 
pensions and/or annuities to which Consultant and its employees, agents, and subcontractors may 
be eligible.  City therefore has no responsibility for such contributions beyond compensation 
required under this Agreement. 
 

2.1 Invoices.  Consultant shall submit invoices, not more often than once a month 
during the term of this Agreement, based on the cost for services performed and 
reimbursable costs incurred during the billing period.  Invoices shall contain the 
following information: 

 
� Serial identification of bills; 
� The beginning and ending dates of the billing period; 
� A Task Summary containing the original contract amount, the amount of 

prior billings, the total due this period, the balance available under the 
Agreement, and the percentage of completion, if applicable;  

� At City’s option, for each work item in each task, a copy of the applicable 
time entries or time sheets shall be submitted showing the name of the 
person doing the work, the hours spent by each person, a brief description 
of the work, and each reimbursable expense;  

� The total number of hours of work performed under the Agreement by 
Consultant and each employee, agent, and subcontractor of Consultant 
performing services hereunder, as well as a separate notice when the 
total number of hours of work by Consultant and any individual employee, 
agent, or subcontractor of Consultant reaches or exceeds 800 hours, 
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which shall include an estimate of the time necessary to complete the 
work described in Exhibit A;  

� The Consultant’s signature. 
 

2.2 Monthly Payment.  City shall make monthly payments, based on invoices 
received, for services satisfactorily performed, and for authorized reimbursable 
costs incurred.  City shall have thirty (30) days from the receipt of an invoice that 
complies with all of the requirements above and is otherwise acceptable to the City 
to pay Consultant.  In the event that an invoice is not acceptable to the City, said 
invoice shall be returned to Consultant within thirty (30) days of the City’s receipt 
of the invoice with a detailed explanation of the deficiency.  City’s obligation to pay 
a returned invoice shall not arise earlier than thirty (30) days after resubmission of 
the corrected invoice. 

 
2.3 Total Payment.  City shall pay for the services to be rendered by Consultant 

pursuant to this Agreement.  City shall not pay any additional sum for any expense 
or cost whatsoever incurred by Consultant in rendering services pursuant to this 
Agreement.  City shall make no payment for any extra, further, or additional 
service pursuant to this Agreement.   

 
 In no event shall Consultant submit any invoice for an amount in excess of the 

maximum amount of compensation provided above either for a task or for the 
entire Agreement, unless the Agreement is modified prior to the submission of 
such an invoice by a properly executed change order or amendment.  In the event 
that Consultant identifies additional work outside the scope of services specified in 
Exhibit A that may be required to complete the work required under this 
Agreement, Consultant shall immediately notify the City and shall provide a written 
not-to-exceed price for performing this additional work.  

 
2.4 Hourly Fees.  Fees for work performed by Consultant on an hourly basis shall not 

exceed the amounts shown on Exhibit B. 
 
2.5 Payment of Taxes.  Consultant is solely responsible for the payment of 

employment taxes incurred under this Agreement and any other applicable federal 
or state taxes. 

 
2.6 Reimbursable Expenses.  Reimbursable expenses are shown on Exhibit B, and 

shall not annually exceed Three Thousand dollars ($3,000.00).  Expenses not 
listed in Exhibit B are not chargeable to City.  Reimbursable expenses are 
included in the total not-to-exceed amount of compensation provided under this 
Agreement. 

 
2.7 Payment upon Termination.  In the event that the City or Consultant terminates 

this Agreement pursuant to Section 8, the City shall compensate the Consultant 
for all outstanding costs and reimbursable expenses incurred for work satisfactorily 
completed as of the date of written notice of termination.  Consultant shall maintain 
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adequate logs and timesheets in order to verify costs incurred to that date.  The 
City shall have no obligation to compensate Consultant for work not verified by 
logs or timesheets. 

 
2.8 Authorization to Perform Services.  The Consultant is not authorized to perform 

any services or incur any costs whatsoever under the terms of this Agreement until 
receipt of a written Notice to Proceed from the City. 

 
Section 3. FACILITIES AND EQUIPMENT.  Except as set forth herein, Consultant shall, at 
its sole cost and expense, provide all facilities and equipment that may be necessary to perform 
the services required by this Agreement.  City shall make available to Consultant only the facilities 
and equipment listed in this section, and only under the terms and conditions set forth herein. 
 
City shall furnish physical facilities such as desks, filing cabinets, and conference space, as may be 
reasonably necessary for Consultant’s use while consulting with City employees and reviewing 
records and the information in possession of the City.  The location, quantity, and time of furnishing 
those facilities shall be in the sole discretion of City.  In no event shall City be obligated to furnish 
any facility that may involve incurring any direct expense, including but not limited to computer, 
cellular telephone, long-distance telephone, or other communication charges, vehicles, and 
reproduction facilities. 
 
If the performance of the work specified in Exhibit A requires destructive testing or other work 
within the City’s public right-of-way, Consultant, or Consultant’s subconsultant, shall obtain an 
encroachment permit from the City.   
 
Section 4. INSURANCE REQUIREMENTS.  Before beginning any work under this 
Agreement, Consultant shall procure "occurrence coverage" insurance against claims for injuries to 
persons or damages to property that may arise from or in connection with the performance of the 
work hereunder by the Consultant and its agents, representatives, employees, and subcontractors.  
Consultant shall provide proof satisfactory to City of such insurance that meets the requirements of 
this section and under forms of insurance satisfactory in all respects to the City.  Consultant shall 
maintain the insurance policies required by this section throughout the term of this Agreement and 
shall produce said policies to the City upon demand.  The cost of such insurance shall be included 
in the Consultant's price.  Consultant shall not allow any subcontractor to commence work on any 
subcontract until Consultant has obtained all insurance required herein for the subcontractor(s) and 
provided evidence thereof to City.  Verification of the required insurance shall be submitted and 
made part of this Agreement prior to execution. 
 

4.1 Workers’ Compensation.  Consultant shall, at its sole cost and expense, 
maintain Statutory Workers’ Compensation Insurance and Employer’s Liability 
Insurance for any and all persons employed directly or indirectly by Consultant.  
The Statutory Workers’ Compensation Insurance and Employer’s Liability 
Insurance shall be provided with limits of not less than ONE MILLION DOLLARS 
($1,000,000.00) per accident.  In the alternative, Consultant may rely on a self-
insurance program to meet those requirements, but only if the program of self-
insurance complies fully with the provisions of the California Labor Code.  
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Determination of whether a self-insurance program meets the standards of the 
Labor Code shall be solely in the discretion of the City Attorney.  The insurer, if 
insurance is provided, or the Consultant, if a program of self-insurance is provided, 
shall waive all rights of subrogation against the City and its officers, officials, 
employees, and volunteers for loss arising from work performed under this 
Agreement. 

 
 An endorsement shall state that coverage shall not be canceled by Consultant 

except after thirty (30) days' prior written notice by mail has been given to the City. 
 
4.2 Commercial General and Automobile Liability Insurance.   
 

4.2.1 General requirements.  Consultant, at its own cost and expense, shall 
maintain commercial general and automobile liability insurance for the 
term of this Agreement in an amount not less than ONE MILLION 
DOLLARS ($1,000,000.00) per occurrence, combined single limit 
coverage for risks associated with the work contemplated by this 
Agreement. If a Commercial General Liability Insurance or an Automobile 
Liability form or other form with a general aggregate limit is used, either 
the general aggregate limit shall apply separately to the work to be 
performed under this Agreement or the general aggregate limit shall be at 
least twice the required occurrence limit.  Such coverage shall include but 
shall not be limited to, protection against claims arising from bodily and 
personal injury, including death resulting therefrom, and damage to 
property resulting from activities contemplated under this Agreement, 
including the use of owned and non-owned automobiles. 

 
4.2.2 Minimum scope of coverage.  Commercial general coverage shall be at 

least as broad as Insurance Services Office Commercial General Liability 
occurrence form CG 0001 (ed. 11/88) or Insurance Services Office form 
number GL 0002 (ed. 1/73) covering comprehensive General Liability and 
Insurance Services Office form number GL 0404 covering Broad Form 
Comprehensive General Liability.  Automobile coverage shall be at least 
as broad as Insurance Services Office Automobile Liability form CA 0001 
(ed. 12/90) Code 1 (“any auto”).  No endorsement shall be attached 
limiting the coverage. 

 
4.2.3 Additional requirements.  Each of the following shall be included in the 

insurance coverage or added as an endorsement to the policy: 
 

a. City and its officers, employees, agents, contractors, consultants, 
and volunteers shall be covered as insureds with respect to each 
of the following: liability arising out of activities performed by or on 
behalf of Consultant, including the insured’s general supervision 
of Consultant; products and completed operations of Consultant; 
premises owned, occupied, or used by Consultant; and 
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automobiles owned, leased, or used by the Consultant.  The 
coverage shall contain no special limitations on the scope of 
protection afforded to City or its officers, employees, agents, 
contractors, consultants, or volunteers. 

 
b. The insurance shall cover on an occurrence or an accident basis, 

and not on a claims-made basis. 
 

c. An endorsement must state that coverage is primary insurance 
with respect to the City and its officers, officials, employees, 
contractors, consultants, and volunteers, and that no insurance or 
self-insurance maintained by the City shall be called upon to 
contribute to a loss under the coverage. 

 
d. Any failure of CONSULTANT to comply with reporting provisions 

of the policy shall not affect coverage provided to CITY and its 
officers, employees, agents, and volunteers. 

 
e. An endorsement shall state that coverage shall not be canceled 

by Consultant except after thirty (30) days' prior written notice by 
mail has been given to the City. 

 
4.3 Professional Liability Insurance.  If Consultant shall be performing licensed 

professional services, Consultant shall maintain for the period covered by this 
Agreement professional liability insurance for licensed professionals performing 
work pursuant to this Agreement in an amount not less than ONE MILLION 
DOLLARS ($1,000,000) covering the licensed professionals’ errors and omissions. 

 
4.3.1 Any deductible or self-insured retention shall not exceed $150,000 per 

claim. 
 

4.3.2 An endorsement shall state that coverage shall not be canceled by 
Consultant except after thirty (30) days' prior written notice by mail has 
been given to the City. 

 
4.3.3 The policy must contain a cross liability clause. 

 
4.3.4 The following provisions shall apply if the professional liability coverages 

are written on a claims-made form: 
 

a. The retroactive date of the policy must be shown and must be 
before the date of the Agreement. 

 
b. Insurance must be maintained and evidence of insurance must be 

provided for at least three years after completion of the 
Agreement or the work, unless waived in writing by the City. 
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c. If coverage is canceled or not renewed and it is not replaced with 

another claims-made policy form with a retroactive date that 
precedes the date of this Agreement, Consultant must provide 
extended reporting coverage for a minimum of five years after 
completion of the Agreement or the work.  The City shall have the 
right to exercise, at the Consultant’s sole cost and expense, any 
extended reporting provisions of the policy, if the Consultant 
cancels or does not renew the coverage. 

 
d. A copy of the claim reporting requirements must be submitted to 

the City prior to the commencement of any work under this 
Agreement. 

 
4.4 Requirements for All Policies. 
 

4.4.1 Acceptability of insurers.  All insurance required by this section is to be 
placed with insurers with a Bests' rating of no less than A. 

 
4.4.2 Verification of coverage.  Prior to beginning any work under this 

Agreement, Consultant shall furnish City with certificates of insurance and 
with original endorsements effecting coverage required herein.  The 
certificates and endorsements for each insurance policy are to be signed 
by a person authorized by that insurer to bind coverage on its behalf.  The 
City reserves the right to require complete, certified copies of all required 
insurance policies at any time. 

 
4.4.3 Subcontractors.  Consultant shall include all subcontractors as insureds 

under its policies or shall furnish separate certificates and endorsements 
for each subcontractor.  All coverages for subcontractors shall be subject 
to all of the requirements stated herein. 

 
4.4.4 Deductibles and Self-Insured Retentions.  Consultant shall disclose to 

and obtain the approval of City for the self-insured retentions and 
deductibles before beginning any of the services or work called for by any 
term of this Agreement.   

 
During the period covered by this Agreement, only upon the prior express 
written authorization of the City, Consultant may increase such 
deductibles or self-insured retentions with respect to City, its officers, 
employees, agents, contractors, consultants, and volunteers.  The City 
may condition approval of an increase in deductible or self-insured 
retention levels with a requirement that Consultant procure a bond, 
guaranteeing payment of losses and related investigations, claim 
administration, and defense expenses that is satisfactory in all respects to 
the City. 
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4.4.5 Notice of Reduction in Coverage.  In the event that any coverage 

required by this section is reduced, limited, or materially affected in any 
other manner, Consultant shall provide written notice to City at 
Consultant’s earliest possible opportunity and in no case later than five 
days after Consultant is notified of the change in coverage. 

 
4.5 Remedies.  In addition to any other remedies City may have if Consultant fails to 

provide or maintain any insurance policies or policy endorsements to the extent 
and within the time herein required, City may, at its sole option exercise any of the 
following remedies, which are alternatives to other remedies City may have and 
are not the exclusive remedy for Consultant’s breach: 

 
� Obtain such insurance and deduct and retain the amount of the premiums for 

such insurance from any sums due under the Agreement; 
 

� Order Consultant to stop work under this Agreement or withhold any payment 
that becomes due to Consultant hereunder, or both stop work and withhold 
any payment, until Consultant demonstrates compliance with the requirements 
hereof; and/or 

 
� Declare Consultant in material breach of the Agreement and terminate the 

Agreement. 
 

4.6 Waiver.  The Risk Manager of the City has the authority to waive or vary any 
provision of Sections 4.2 through 4.5.  Any such waiver or variation shall not be 
effective unless made in writing. 

 
Section 5. INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES.   To the fullest 
extent permitted by law, Consultant shall indemnify, defend with counsel reasonably acceptable to 
the City, and hold harmless the City and its officials, officers, employees, and volunteers from and 
against any and all losses, liability, claims, suits, actions, damages, and causes of action arising 
out of any personal injury, bodily injury, loss of life, or damage to property to the extent caused, in 
whole or in part, by the willful misconduct or negligent acts or omissions of Consultant or its 
employees, subcontractors, or agents.  The foregoing obligation of Consultant shall not apply when 
(1) the injury, loss of life, damage to property, or violation of law arises wholly from the negligence 
or willful misconduct of the City or its officers, employees, agents, contractors, consultants, or 
volunteers and (2) the actions of Consultant or its employees, subcontractor, or agents have 
contributed in no part to the injury, loss of life, damage to property, or violation of law.  It is 
understood that the duty of Consultant to indemnify and hold harmless includes the duty to defend 
as set forth in Section 2778 of the California Civil Code.  Acceptance by City of insurance 
certificates and endorsements required under this Agreement does not relieve Consultant from 
liability under this indemnification and hold harmless clause.  This indemnification and hold 
harmless clause shall apply to any damages or claims for damages whether or not such insurance 
policies shall have been determined to apply.  By execution of this Agreement, Consultant 
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acknowledges and agrees to the provisions of this Section and that it is a material element of 
consideration. 
 
In the event that Consultant or any employee, agent, or subcontractor of Consultant providing 
services under this Agreement is determined by a court of competent jurisdiction or the California 
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as an 
employee of City, Consultant shall indemnify, defend, and hold harmless City for the payment of 
any employee and/or employer contributions for PERS benefits on behalf of Consultant or its 
employees, agents, or subcontractors, as well as for the payment of any penalties and interest on 
such contributions, which would otherwise be the responsibility of City. 
 
Section 6. STATUS OF CONSULTANT. 
 

6.1 Independent Contractor.  At all times during the term of this Agreement, 
Consultant shall be an independent contractor and shall not be an employee of 
City.  City shall have the right to control Consultant only insofar as the results of 
Consultant's services rendered pursuant to this Agreement and assignment of 
personnel pursuant to Subparagraph 1.3.  Otherwise, City shall not have the right 
to control the means by which Consultant accomplishes services rendered 
pursuant to this Agreement.  Notwithstanding any other City, state, or federal 
policy, rule, regulation, law, or ordinance to the contrary, Consultant and any of its 
employees, agents, and subcontractors providing services under this Agreement 
shall not qualify for or become entitled to, and hereby agree to waive any and all 
claims to, any compensation, benefit, or any incident of employment by City, 
including but not limited to eligibility to enroll in the California Public Employees 
Retirement System (PERS) as an employee of City and entitlement to any 
contribution to be paid by City for employer contributions and/or employee 
contributions for PERS benefits. 

 
6.2 Consultant No Agent.  Except as City may specify in writing, Consultant shall 

have no authority, express or implied, to act on behalf of City in any capacity 
whatsoever as an agent.  Consultant shall have no authority, express or implied, 
pursuant to this Agreement to bind City to any obligation whatsoever. 

 
Section 7. LEGAL REQUIREMENTS. 
 

7.1 Governing Law.  The laws of the State of California shall govern this Agreement. 
 
7.2 Compliance with Applicable Laws.  Consultant and any subcontractors shall 

comply with all laws applicable to the performance of the work hereunder. 
 
7.3 Other Governmental Regulations.  To the extent that this Agreement may be 

funded by fiscal assistance from another governmental entity, Consultant and any 
subcontractors shall comply with all applicable rules and regulations to which City 
is bound by the terms of such fiscal assistance program. 
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7.4 Licenses and Permits.  Consultant represents and warrants to City that 
Consultant and its employees, agents, and any subcontractors have all licenses, 
permits, qualifications, and approvals of whatsoever nature that are legally 
required to practice their respective professions.  Consultant represents and 
warrants to City that Consultant and its employees, agents, any subcontractors 
shall, at their sole cost and expense, keep in effect at all times during the term of 
this Agreement any licenses, permits, and approvals that are legally required to 
practice their respective professions and to perform this Agreement.  In addition to 
the foregoing, Consultant and any subcontractors shall obtain and maintain during 
the term of this Agreement valid business license from City. 

 
7.5 Nondiscrimination and Equal Opportunity.  Consultant shall not discriminate, 

on the basis of a person’s race, religion, color, national origin, age, physical or 
mental handicap or disability, medical condition, marital status, sex, or sexual 
orientation, against any employee, applicant for employment, subcontractor, 
bidder for a subcontract, or participant in, recipient of, or applicant for any services 
or programs provided by Consultant under this Agreement.  Consultant shall 
comply with all applicable federal, state, and local laws, policies, rules, and 
requirements related to equal opportunity and nondiscrimination in employment, 
contracting, and the provision of any services that are the subject of this 
Agreement, including but not limited to the satisfaction of any positive obligations 
required of Consultant thereby.   

 
Consultant shall include the provisions of this Subsection in any subcontract 
approved by the City or this Agreement. 

 
Section 8. TERMINATION AND MODIFICATION. 
 

8.1 Termination.  City may terminate this Agreement at any time and without cause 
upon written notification to Consultant.   

 
In the event of termination, Consultant shall be entitled to compensation for 
services performed prior to the effective date of termination as provided in Section 
2.  City, however, may condition payment of such compensation upon Consultant 
delivering to City any or all documents, photographs, computer software, video 
and audio tapes, and other materials provided to Consultant or prepared by or for 
Consultant or the City in connection with this Agreement. 
 

8.2 Extension.  City may, in its sole and exclusive discretion, extend the end date of 
this Agreement beyond that provided for in Subsection 1.1.  Any such extension 
shall require a written amendment to this Agreement, as provided for herein.  
Consultant understands and agrees that, if City grants such an extension, City 
shall have no obligation to provide Consultant with compensation beyond the 
maximum amount provided for in this Agreement.  Similarly, unless authorized by 
the City, City shall have no obligation to reimburse Consultant for any otherwise 
reimbursable expenses incurred during the extension period. 



Project Name: On-Call C.3 Services       
Project No.   NA                                                                            

 
Consulting Services Agreement between  
City of Milpitas and EOA, Inc.  Page 11  

 
8.3 Amendments.  The parties may amend this Agreement only by a writing signed 

by all the parties. 
 
8.4 Assignment and Subcontracting.   City and Consultant recognize and agree that 

this Agreement contemplates personal performance by Consultant and is based 
upon a determination of Consultant’s unique personal competence, experience, 
and specialized personal knowledge.  Moreover, a substantial inducement to City 
for entering into this Agreement was and is the professional reputation and 
competence of Consultant.  Consultant may not assign this Agreement or any 
interest therein without the prior written approval of the City.  Consultant shall not 
subcontract any portion of the performance contemplated and provided for herein, 
other than to the subcontractors listed in the Consultant’s proposal, without prior 
written approval of the City. 

 
8.5 Survival.  All obligations arising prior to the termination of this Agreement and all 

provisions of this Agreement allocating liability between City and Consultant shall 
survive the termination of this Agreement. 

 
8.6 Options upon Breach by Consultant.  If Consultant materially breaches any of 

the terms of this Agreement, City’s remedies shall include, but not be limited to, 
any or all of the following: 

 
8.6.1 Immediate cancellation of the Agreement; 
 
8.6.2 Retention of the plans, specifications, drawings, reports, design 

documents, and any other work product prepared by Consultant pursuant 
to this Agreement prior to cancellation; and 

 
8.6.3 Retention of a different consultant at Consultant’s cost to complete the 

work described in Exhibit A not finished by Consultant. 
 

Section 9. KEEPING AND STATUS OF RECORDS. 
 

9.1 Records Created as Part of Consultant’s Performance.  All reports, data, 
maps, models, charts, studies, surveys, photographs, memoranda, plans, studies, 
specifications, records, files, or any other documents or materials, in electronic or 
any other form, that Consultant prepares or obtains pursuant to this Agreement 
and that relate to the matters covered hereunder shall be the property of the City.  
Consultant hereby agrees to deliver those documents to the City at any time upon 
demand of the City.  It is understood and agreed that the documents and other 
materials, including but not limited to those described above, prepared pursuant to 
this Agreement are prepared specifically for the City and are not necessarily 
suitable for any future or other use. Failure by Consultant to deliver these 
documents to the City within the time period specified by the City shall be a 
material breach of this Agreement. City and Consultant agree that, until final 
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approval by City, all data, plans, specifications, reports and other documents are 
preliminary drafts not kept by the City in the ordinary course of business and will 
not be disclosed to third parties without prior written consent of both parties. 

 
9.2 Consultant’s Books and Records.  Consultant shall maintain any and all 

ledgers, books of account, invoices, vouchers, canceled checks, and other records 
or documents evidencing or relating to charges for services or expenditures and 
disbursements charged to the City under this Agreement for a minimum of three 
(3) years, or for any longer period required by law, from the date of final payment 
to the Consultant to this Agreement.  

 
9.3 Inspection and Audit of Records.  Any records or documents that Section 9.2 of 

this Agreement requires Consultant to maintain shall be made available for 
inspection, audit, and/or copying at any time during regular business hours, upon 
oral or written request of the City.  Under California Government Code Section 
8546.7, if the amount of public funds expended under this Agreement exceeds 
TEN THOUSAND DOLLARS ($10,000.00), the Agreement shall be subject to the 
examination and audit of the State Auditor, at the request of City or as part of any 
audit of the City, for a period of three (3) years after final payment under the 
Agreement. 

 
Section 10 MISCELLANEOUS PROVISIONS. 
 

10.1 Attorneys’ Fees.  If a party to this Agreement brings any action, including an 
action for declaratory relief, to enforce or interpret the provision of this Agreement, 
the prevailing party shall be entitled to reasonable attorneys’ fees in addition to 
any other relief to which that party may be entitled.  The court may set such fees in 
the same action or in a separate action brought for that purpose. 

 
10.2 Venue.   In the event that either party brings any action against the other under 

this Agreement, the parties agree that trial of such action shall be vested 
exclusively in the state courts of California in the County of Santa Clara or in the 
United States District Court for the Northern District of California. 

 
10.3 Severability.  If a court of competent jurisdiction finds or rules that any provision 

of this Agreement is invalid, void, or unenforceable, the provisions of this 
Agreement not so adjudged shall remain in full force and effect.  The invalidity in 
whole or in part of any provision of this Agreement shall not void or affect the 
validity of any other provision of this Agreement. 

 
10.4 No Implied Waiver of Breach.  The waiver of performance or any breach of a 

specific provision of this Agreement does not constitute a waiver of any other 
breach of that term or any other term of this Agreement. 

 
10.5 Successors and Assigns.  The provisions of this Agreement shall inure to the 

benefit of and shall apply to and bind the successors and assigns of the parties. 
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10.6 Use of Recycled Products.  Consultant shall prepare and submit all reports, 

written studies and other printed material on recycled paper to the extent it is 
available at equal or less cost than virgin paper. 

 
10.7 Conflict of Interest.  Consultant may serve other clients, but none whose 

activities within the corporate limits of City or whose business, regardless of 
location, would place Consultant in a “conflict of interest,” as that term is defined in 
the Political Reform Act, codified at California Government Code Section 81000 et 

seq.   
 

Consultant shall not employ any City official in the work performed pursuant to this 
Agreement.  No officer or employee of City shall have any financial interest in this 
Agreement that would violate California Government Code Sections 1090 et seq. 
 
Consultant hereby warrants that it is not now, nor has it been in the previous 
twelve (12) months, an employee, agent, appointee, or official of the City.  If 
Consultant were an employee, agent, appointee, or official of the City in the 
previous twelve months, Consultant warrants that it did not participate in any 
manner in the forming of this Agreement.  Consultant understands that, if this 
Agreement is made in violation of Government Code §1090 et.seq., the entire 
Agreement is void and Consultant will not be entitled to any compensation for 
services performed pursuant to this Agreement, including reimbursement of 
expenses, and Consultant will be required to reimburse the City for any sums paid 
to the Consultant.  Consultant understands that, in addition to the foregoing, it may 
be subject to criminal prosecution for a violation of Government Code § 1090 and, 
if applicable, may be disqualified from holding public office in the State of 
California. 
 
Consultant certifies that it has not paid any direct or contingent fee, contribution, 
donation or consideration of any kind to any firm, organization, or person (other 
than a bona fide employee of Consultant) in connection with procuring this 
Agreement, nor has Consultant agreed to employ or retain any firm, organization, 
or person in connection with the performance of this Agreement as a condition for 
obtaining this Agreement. 

 
10.8 Solicitation.  Consultant agrees not to solicit business at any meeting, focus 

group, or interview related to this Agreement, either orally or through any written 
materials. 

 
10.9 Contract Administration.  This Agreement shall be administered by City Engineer 

who is authorized to act for, and on behalf of, City.  All correspondence shall be 
directed to or through the Contract Administrator or his or her designee. 
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10.10 Notices.  Any written notice to Consultant shall be sent to:   

 
 Jill Bicknell 
 EOA Inc. 
 1021 S. Wolfe Road, Suite 185 

Sunnyvale, CA 94086 
 

Any written notice to City shall be sent to: 
 
Steven J. Machida, Acting Public Works Director/City Engineer 
455 East Calaveras Boulevard 
Milpitas, California 95035 

 
10.11 Professional Seal.  Where applicable in the determination of the City, the first 

page of a technical report, first page of design specifications, and each page of 
construction drawings shall be stamped/sealed and signed by the licensed 
professional responsible for the report/design preparation. 

 
10.12 Integration.  This Agreement, including the exhibits, represents the entire and 

integrated agreement between City and Consultant and supersedes all prior 
negotiations, representations, or agreements, either written or oral. 

 
10.13 Exhibits.  All exhibits referenced in this Agreement are incorporated by reference 

herein. 
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CITY OF MILPITAS      
       CONSULTANT 
 
 
    
Thomas C Williams, City Manager   
 
       Taxpayer Identification Number 
 
       94-2977419 
APPROVED AS TO FORM: 
 
 
 
Michael J. Ogaz, City Attorney 
 
 
 
APPROVED AS TO CONTENT: 
 
 
 

Steven J. Machida, Acting Public Works Director/City Engineer 
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EXHIBIT A 
 

SCOPE OF SERVICES  
 

Consultant shall perform the following tasks on an on-call basis, up to the available budget, as 
authorized by the City in writing: 

 
Task 1:  Perform 3rd Party C3 Review of Development projects 
 
Consultant shall assist the City to perform regulatory reviews of development project 
applicant submittals to determine the requirements for the development project relative to 
current requirements of State law and Municipal Regional Permit Provision C3., and 
whether the project submittals demonstrate compliance with these requirements.  Work will 
be performed at the direction of City staff and all communication with the project applicant 
shall go through City staff only.    
 
This task may include but is not limited to the following: 

a. Determination of C3 Provision applicability 
b. Determination of Special Projects eligibility 
c. Review of design criteria, sizing calculations, and plans 
d. Prepare memorandum identifying deficiencies 
e. Prepare memorandum documenting compliance and submit C3 

Certification Form for approved projects 
f. Attend meetings with City staff and project applicants as needed 
g. Track charges for each project as a subtask to facilitate the City’s 

reimbursement of costs by project applicants 
 

Task 1 Deliverables:  Attend meetings as requested and provide written response for each 
development project submittal. 
 
All work shall be performed by certified staff and shall be completed as required in this 
Agreement by January 5, 2017. 
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EXHIBIT B 
 

COMPENSATION SCHEDULE 
 

 
Charges for the work described in Exhibit A shall be based on time required to accomplish the work 
and shall be in accordance with the following schedule of fees and charges: 
 
Personnel        Hourly Rates 
 
Principal        $241 
Manager of Operations       $234 
Managing Engineer/Scientist lll      $234 
Managing Engineer/Scientist ll      $221 
Managing Engineer/Scientist l      $211 
Senior Engineer/Scientist lll – Project Leader    $194 
Senior Engineer/Scientist/Planner ll     $178 
Senior Engineer/Scientist/Planner l     $163 
Associate Engineer/Scientist ll      $146 
Associate Engineer/Scientist l      $125 
Technician          $99 
Clerical/Computer Data Entry        $70 
 
Outside Direct Expenses 
 
Reimbursement for expenses directly related to services provided will be charged at cost plus 10%.  
Examples of such direct expenses include: 
 

• Costs of sub-consultants or subcontractors 
• Costs of special fees (insurance, permits, etc.) 
• Costs of long-distance telephone, copying, drafting, blueprints, etc. (EOA copies charged 

at $0.10 each - black and white, $0.35 each - color) 
• Costs of color map production supplies (color ink and large format paper) 
• Costs of rental of special equipment 
• Costs of authorized travel outside Bay Area 
• Automobile mileage directly related to services (at allowable IRS rate, currently $0.56/mile) 
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EXHIBIT C 

 
INSURANCE DOCUMENTS 
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Counci l  Ca lendar  

January 2015 
 

Sunday Monday Tuesday Wednesday Thursday Friday Saturday 

 
 

 
 

 
 

 
 

 1 
NEW YEAR'S DAY  

HOLIDAY 

 
 

 2 
 

 3 
 

 4 
 

 5 
7:00 PM-Parks, Recreation & 
Cultural Resources Commission 
(GB) 
 

 6 
6:00 PM-Study Session 
7:00 PM-City Council 
 

 7 
7:30 AM-VTA Northeast Group 
(JE) 
7:00 PM-Community Advisory 
Commission (CM) 
 

 8 
4:00 PM-VTA Policy Advisory Committee(CM) 
4:30 PM-Treatment Plant Advisory 
Committee (JE) (San Jose) 
5:30 PM-VTA Board of Directors (JE) 
7:00 PM-Cities Assoc of SCC (JE) 
7:00 PM-Youth Advisory Commission (DG) 
7:00 PM Bicycle Pedestrian Adv. Commission  
 

 9 
 

 10 
 

 11 
 

 12 
6:00 PM-Economic Development 
Commission (CM) 
7:00 PM-Library Advisory 
Commission (CM) 

 13 
 

 14 
7:00 PM-Planning Commission 
 

 15 
12:00 PM-VTA Admin & Finance Committee 
(JE) 
7:00 PM-Emergency Preparedness 
Commission (MG) 
7:00 PM-Bay Area Water Supply Consv. 
Agency (Foster City) (GB) 

 16 
 

 17 
 

 18 
 

 19 
MARTIN LUTHER KING 

JR’S. BIRTHDAY 

 
CITY HOLIDAY 

 20 
6:00 PM-Closed Session  
7:00 PM-City Council 
 

 21 
 

 22 
1:30 PM-County Library Joint Powers 
Authority Board (CM) 
5:30 PM-Milpitas Chamber of Commerce 
Board (DG) 
6:00 PM-Sister Cities Commission (MG) 

 23 
 

 24 
 

 25 
 

 26 
7:00 PM-Arts Commission (DG) 
7:00 PM-Telecommunications 
Commission (GB) 

 27 
1:30 PM Senior Advisory 
Commission (JE) 
6:00 PM-Recycling & Source 
Reduction Adv. Comm. (GB) 
 

 28 
7:00 PM-Planning Commission 

 29 
 

 30 
 

 31 
 

 

February 2015 

S M T W T F S 
 1  2  3  4  5  6  7 

 8  9  10  11  12  13  14 

 15  16  17  18  19  20  21 

 22  23  24  25  26  27  28 

       

       

December 2014 

S M T W T F S 
  1  2  3  4  5  6 

 7  8  9  10  11  12  13 

 14  15  16  17  18  19  20 

 21  22  23  24  25  26  27 

 28  29  30  31    
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